IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

NATALIE M. GRIDER, M.D. and ) Civil Action
KUTZTOWN FAMILY MEDICINE, P.C., ) No. 2001-CV-05641

Plaintiffs )
V. )

KEYSTONE HEALTH PLAN )
CENTRAL, INC., )
HIGHMARK INC., )
JOHN S. BROUSE, )
CAPITAL BLUE CROSS, )
JAMES M. MEAD and )
JOSEPH PFISTER )

Defendants )

APPEARANCES:

KENNETH A. JACOBSEN, ESQUIRE

JOSEPH A. O KEEFE, ESQUI RE

FRANCI S J. FARI NA, ESQUI RE
On behalf of Plaintiffs

ELI ZABETH K. AI NSLI E, ESQUI RE

STEVE D. SHADOVEN, ESQUI RE

ANNE E. KANE, ESQUI RE

SCOIT M BREVIC, ESQU RE
On behal f of Defendants
Keystone Health Plan Central, Inc., and
Joseph Pfister

DANI EL B. HUYETT, ESQUI RE
On behal f of Defendants
Capital Blue Cross and
James M Mead

SANDRA A. G RI FALCO, ESQUI RE
On behal f of Defendants
H ghmark, Inc. and John S. Brouse

* * *



OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

| NTRODUCTI ON

This matter is before the court on Defendants’ Mtion
to Dismiss filed January 23, 2002.! Plaintiffs’ Menorandum of
Law in Opposition to Defendants’ Mdtion to Dismss Conplaint was
filed March 6, 2002. Defendants’ Reply to Plaintiffs’ Qpposition
was filed March 22, 2002. Upon consideration of the briefs of
the parties and for the reasons expressed in this Opinion we
grant in part and deny in part Defendants’ Mtion to D sm ss.

Specifically, we deny defendants’ notion to dism ss

based upon Pegramv. Herdrich? the MCarran-Ferguson Act?® and

the state-action-inmunity doctrine.* Defendants’ notion to
dismss Count | of plaintiffs’ Conplaint alleging conspiracy is

deni ed. Defendants’ notion to dismss Count Il alleging aiding

! This case was originally assigned to our colleague United States

District Judge Anita B. Brody. The case was transferred from the docket of

District Judge Brody to the docket of Senior District Judge Thonmas N. O Neill,
Jr., on Novenber 16, 2001 and fromthe docket of Senior Judge O Neill to the
under si gned on Decenber 19, 2002.

2 530 U.S. 211, 120 S.Ct. 2143, 147 L.Ed.2d 164 (2000).
8 15 U.S.C. § 1012.

4 See Parker v. Brown, 317 U S. 341, 63 S.C. 307, 87 L.Ed. 315 (1943).
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and abetting RICO Sviolations is granted. Defendants’ notion to
dismss Count |1l alleging illegal investnent of racketeering
proceeds under 18 U S.C. 8§ 1962(a) is granted w thout prejudice
to file an anmended conplaint. Defendants’ notion to dism ss
Count IV is granted in part and denied in part relating to

all egations of fraud, extortion, bribery and violations of the
Travel Act® and Hobbs Act.’” Defendants’ notion to dismss

Count V alleging a violation of the Pennsylvania Quality Health
Care Accountability and Protection Act® is denied. Defendants’
nmotion to dismss Count VI alleging violation of a duty of good
faith and fair dealing is granted. 1In all other respects,

Def endants’ Mdtion to Dism ss i s deni ed.

BACKGROUND
This case presents a nunber of novel questions of
federal and state law, which the United States Court of Appeals
for the Third Crcuit and the Suprene Court of Pennsyl vani a,
respectively, have yet to address. Plaintiffs’ Conpl aint seeks

nonet ary danages and equitable relief under RICO (Counts I, II,

5 Racketeer Influenced and Corrupt Organizations Act,
18 U.S.C. 88 1961-1968.

6 18 U.S.C. § 1952.
7 18 U.S.C. § 1951.
8 Act of May 17, 1921, P.L. 682, No. 284, 88§ 2101-2193, as amended,

40 P.S. 88 991.2101 to 991. 2193.

9 18 U.S.C. 8§ 1961-1968.



lll, and IV), and Pennsylvania state law (Counts V and VI). 10

Based upon the allegations of plaintiffs’ Conplaint
filed October 5, 2001, the pertinent facts are as foll ows.
Plaintiff Natalie M Gider, MD. is a famly practitioner and
President of plaintiff Kutztown Famly Medicine, P.C. Plaintiffs
and their affiliates provide nedical services to about 4,000
patients who are insureds of defendant Keystone Health Pl an
Central, Inc. (“Keystone”). Plaintiffs bring this action as a
proposed cl ass action pursuant to Rule 23 of the Federal Rules of
G vil Procedure.

Keystone is a Health M ntenance Organization (“HMJD)
organi zed under the Pennsyl vania Heal th Mai ntenance Organi zation
Act. The Act defines an HMO as an “organi zed system which
conbi nes the delivery and financing of health care and which
provi des basic health services to voluntarily enrolled
subscribers for a fixed prepaid fee.” 40 P.S. § 1553.%

In their Conplaint, plaintiffs contend that defendants

10 The Panel on Multi-District Litigation consolidated a series of

nearly identical actions in the Southern District of Florida. These actions

are divided into two tracks, “provider” and “subscriber,” and al so invol ve
Rl CO cl ai ns agai nst a “Managed Care Enterprise”. The provider-track cases,
before United States District Judge Federico A Mreno, are consolidated as
In Re: Managed Care Litigation, MDL No. 1334, No. 00-1334- MD- MORENO.  Judge
Moreno granted in part and denied in part defendants’ notion to dismiss in
that case at 135 F. Supp. 2d 1253, 1254 (S.D. Fla. 2001).

”

u Act of December 29, 1972, P.L. 1701, No. 364, 8§ 1-17, as amended,
40 P.S. 8§ 1551-1567.

12 Act of Decenber 29, 1972, P.L. 1701, No. 364, § 3, as anended,
40 P.S. § 1553.



Capital Blue Cross (“Capital”) and H ghmark Inc., (“H ghmark”)
direct and control the operations of Keystone and receive all of
its profits. Plaintiffs further contend that defendants, John S
Brouse, James M Mead and Joseph Pfister are the Chief Executive
O ficers of H ghmark, Capital and Keystone, respectively.
Plaintiffs allege that defendants and vari ous non-parties
together formwhat is styled as the “Managed Care Enterprise”, an
entity which allegedly operates to defraud plaintiffs and ot her
physi ci ans through a variety of illegal nethods.

Plaintiffs entered into an HVO physician agreenent with
def endant Keystone in Decenber 1998 to provide nedical services
to the HMO s nenbers. In addition to a conplex bonus system the
agreenent, which defendants have attached to their notion to
di sm ss, provides for tw basic nethods by which plaintiffs are
paid for rendering nedical services: (1) capitation, and (2) fee
for service.

A “capitation” is “an annual fee paid a doctor or
nmedi cal group for each patient enrolled under a health plan.”
Webster’s Third New International Dictionary 332 (1968). The
regularly paid capitation is conpensation for the treating
physician in |lieu of paynent when services are actually provided.
The theory behind capitation is that the doctor services a group
of patients, only sone of whomneed care in a given nonth. The

capitated paynents for the healthy nenbers help to conpensate for



the services rendered to the ill members.

In contrast, under the fee-for-service arrangement,
plaintiffs are required to submit claim forms to the defendants
to receive reimbursement after providing a specific service to an
HMO member. In submitting the fee-for-service claim, plaintiffs
use a form created by the Health Care Financing Administration
and Current Procedure Termi nology (“CPT") code devel oped by the
Ameri can Medi cal Association to describe the services perforned

for the insured patient.

Plaintiffs allege a variety of ways in which defendants
used the nmail and wires to defraud plaintiffs by wongfully
del ayi ng and denyi ng conpensati on due under both net hods of
paynent. Cenerally, plaintiffs assert that the HMO physician
agreenent contains a nunber of m srepresentations and materi al
om ssions. Specifically, plaintiffs allege that defendants
(1) “shave” capitation paynments by purposefully under-reporting
t he nunber of patients enrolled in plaintiffs’ practice group;
(2) defraud plaintiffs of fees for nmedical services rendered by
wrongful Iy mani pul ating CPT codes to decrease the anmount of
rei nbursenents; and (3) defraud plaintiffs of bonuses prom sed in

t he HMO physi ci an agreenent.

Plaintiffs al so assert a nunber of RICO clains prem sed



on extortion in violation of the Hobbs Act, 13 pribery,  *and
violations of the Travel Act. 15 Specifically, plaintiffs allege

that defendants committed extortion by using economic fear of

retaliation for questioning the allegedly wrongful delay and

denial of payments due under the HMO-physician contract and by

employing monopoly-like power to force plaintiffs into accepting

an unfair adhesion contract or risk financial ruin. In addition,

plaintiffs contend defendants violated federal bribery laws by

providing incentives to claim reviewers to deny valid claims.

Moreover, plaintiffs aver defendants used interstate travel and

mail for unlawful activity in violation of the Travel Act.

Finally, plaintiffs allege two state law claims.
Plaintiffs assert that defendants violated the prompt-payment
provi sion of Pennsylvania s Quality Health Care Accountability
and Protection Act'® (“Health Care Act”) and breached an inplied
duty of good faith and fair dealing in perform ng under the HVOD

physi ci an contract.

Plaintiffs filed their Conplaint in the Court of Conmon

Pl eas of Phil adel phia County on October 5, 2001. Defendants

13 18 U.S.C. § 1951.
14 18 U.S.C. § 1954.
5 18 U.S.C. § 1952.
16 Act of May 17, 1921, P.L. 682, No. 284, 88 2101-2193, as anended,

40 P.S. 88 991.2101 to 991. 2193.



removed the action to this court on November 7, 2001.

STANDARD OF REVI EW

A Rule 12(b)(6) motion to dismiss examines the

sufficiency of the complaint. Conley v. Gibhson , 355 U.S. 41,45,

78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957). In determining the

sufficiency of the complaint the court must accept all

plaintiffs’ well-pled factual allegations as true and draw all
reasonabl e i nferences therefromin favor of plaintiffs. Gaves v.

Lowery, 117 F.3d 723, 726 (3d Gr. 1997).

[ T] he Federal Rules of G vil Procedure
do not require a claimant to set out in
detail the facts upon which he bases his
claim To the contrary, all the Rules
require is “a short and pl ain statenent
of the clainf that will give the
defendant fair notice of what the
plaintiff’s claimis and the grounds
upon which it rests.

Conley, 355 U S at 47, 78 S.Ct. at 103, 2 L.Ed.2d at 85.
(Internal footnote omtted.) “Thus, a court should not grant a
notion to dismss ‘unless it appears beyond a doubt that the
plaintiff can prove no set of facts in support of his claimwhich
would entitle himto relief.”” Gaves, 117 F.3d at 726 citing
Conley, 355 U S. at 45-46, 78 S.Ct. at 102, 2 L.Ed.2d at 84.

Regarding plaintiffs’ fraud clains, Federal Rule of

Cvil Procedure 9(b) provides in pertinent part: “In all



averments of fraud or mistake, the circumstances constituting

fraud or m stake shall be stated with particularity.” Plaintiffs
“need not, however, plead the ‘date, place or tine’ of the fraud,
so long as they use an ‘alternative neans of injecting precision
and sone neasure of substantiation into their allegations of

fraud.’” Rolo v. City Investing Conpany Liquidating Trust,

155 F. 3d 644, 658 (3d Cir. 1998) quoting Seville Industrial

Machi nery Corp. V. Sout hnbst Machinery Corp., 742 F.2d 786, 791

(3d Cir. 1984). Wile the purpose of the rule is to provide
notice to defendants of the precise m sconduct with which they
are charged, courts should apply the rule with sone degree of

flexibility. Rolo, supra.

SUMVARY OF CONCLUSI ONS

Appl yi ng these standards, and for the reasons expressed

bel ow, we concl ude as foll ows:

Because the holding of the United States Suprenme Court

in Pegramv. Herdrich, 530 U S. 211, 120 S. . 2143,

147 L.Ed.2d 164 (2000) is limted, and the facts of Pegram are

di sti ngui shabl e, Pegram does not bar the present suit.

Because Pennsyl vani a has never intended to bar actions
such as those authorized by the federal RI CO statute, the

McCar r an- Fer guson Act does not preclude plaintiffs’ R CO clains.

Because the state-action-inmunity doctrine does not

9



constitute a defense to civil RICO actions, is disfavored, and
applies only in an antitrust context, the doctrine does not

preclude plaintiffs’ RICO cl ai ns.

Plaintiffs’ allegations pertaining to “shaving”
patients fromthe nonthly statenents, allege predicate acts of

fraud for purposes of plaintiffs’ RICO clains.

Plaintiffs’ allegations of statistically insignificant
sanpling does not state a claimfor fraud because the clear
| anguage of the agreenent reveals that such a sanpling woul d not

occur.

Plaintiffs’ allegations pertaining to the quarterly
bonuses constitute valid clainms for fraud because the agreenent’s

om ssions nake the rewards prom sed to physicians unattai nabl e.

Many of plaintiffs’ allegations of wwre and mail fraud
fail because many of defendants’ all eged conceal nents are
di scl osed in the HMO physi ci ans agreenent, because the om ssions
cannot be construed as reasonably cal cul ated to decei ve persons
of ordinary prudence and conprehension, and because sone of the
allegations fail to satisfy the particularity required by Federal

Rule of Cvil Procedure 9(b).

Plaintiffs’ remaining allegations sufficiently state

clains for fraud

- including defendants’ alleged m srepresentations that

10



they would pay plaintiffs for medically necessary services and

procedures provided by plaintiffs according to Current Procedure

Term nol ogy (“CPT”) codes devel oped by the Anerican Medi cal
Associ ation to describe the services perfornmed for the insured

patient;

-and includi ng defendants’ alleged conceal nent of the

fact that defendants

(1) provide incentives to claimreviewers to del ay

or deny paynents;

(2) devel oped or purchased systens designed to

mani pul ate CPT codes;
(3) automatically downcode cl ai ns;
(4) automatically bundle clains; and

(5) will not distribute noney for participation in
risk pools to which plaintiffs claimthey are

entitl ed.

Plaintiffs’ allegation that defendants threatened to
w t hhol d bonuses to which plaintiffs were entitled under the HMO
physi ci an contract unless plaintiffs discontinued conpl ai ning
about defendants inproper “shaving” of plaintiffs’ capitation

paynents, may constitute extortion under the Hobbs Act.

Because plaintiffs have no pre-existing right to be

part of defendants’ healthcare network, we reject plaintiffs’

11



claim that defendants are violating the Hobbs Act by exercising
such coercive economic power that it is impossible to negotiate

(or renegotiate) a fair arms-length contract.

Plaintiffs allegations that they were wongfully
deni ed paynent of conpensation due under the HMO physi cian
agreenent because defendants bribed claimreviewers with illegal
bonuses and ki ckbacks, allege predicate acts of bribery for

pur poses of plaintiffs’ RICO clains.

Plaintiffs’ allegations that defendants traveled in
interstate commerce in an attenpt to commt extortion, allege
predi cate acts of violation of the Travel Act for purposes of

plaintiffs RICO cl ai ns.

Plaintiffs have standing to bring their RI CO clains
because they have sufficiently pled a concrete financial loss to
their business or property by reason of a violation of Section

1962 of the RI CO Act.

Plaintiffs have pled a RICO enterprise or its structure
wth sufficient detail because plaintiffs have identified the
parties who make up the enterprise, described how these parties
may be associ ated through financial incentives, and sufficiently
all eged that the entities forma continuing unit with a conmon

course of conduct.

Because plaintiffs have not alleged with sufficient

12



particularity a specific distinct injury flowing from the

i nvestment of the proceeds of defendants’ alleged m sconduct as
requi red by Section 1962(a) of the RICO Act, we dism ss
plaintiffs’ RICO clains based on that section and grant

plaintiffs |leave to anend their Conpl aint.

Because plaintiffs have adequately pled that defendants
directed and controll ed the managed-care enterprise, as required
by Section 1962(c) of the RICO Act, we deny defendants’ notion to

dismss with respect to plaintiffs’ Section 1962(c) cl ai ns.

Because plaintiffs have sufficiently alleged a
conspi racy under Section 1962(d) of the RICO Act, we deny

defendants’ notion to disnm ss the conspiracy claim

Because the United States Court of Appeals for the
Third Grcuit has foreclosed plaintiffs’ clains for aiding and
abetting under the RICO Act, we grant defendants’ notion to
dismss plaintiffs’ clains for aiding and abetting Rl CO

vi ol ati ons.

Finally, we conclude that the Suprene Court of
Pennsyl vani a woul d recogni ze an inplied private renedy under the
Pennsyl vania Quality Health Care Accountability and Protection
Act but would not inpose a separate duty of good faith and fair

deal i ng on an HMO physi cian contract.

13



DI SCUSS| ON

Pegr amArgument

As a preliminary matter, defendants assert that the

Suprene Court’s decision in Pegramv. Herdrich, 530 U S. 211

120 S. Ct. 2143, 147 L.Ed.2d 164 (2000) bars this action.

Def endants contend that Pegram hol ds that chall enges to the
concept of managed care are better asserted in state |egislatures
than in federal courts. On the contrary, Plaintiffs allege that
Pegram does not grant bl anket protection to HMOs from attack
under federal statutes. |In support of their position plaintiffs

cite In Re: Managed Care Litigation, 135 F. Supp. 2d 1253

(S.D. Fla. 2001), in which United States District Judge
Federico A. Mdreno of the Southern District of Florida considered
Pegrami s application to a set of facts simlar to those presented

her e.

For the follow ng reasons, we conclude that the facts
in this case are nmuch closer to those in the Florida decision
than to those in Pegram and we find Judge Mdreno’ s reasoni ng

per suasi ve.

In Pegram plaintiff Cynthia Herdrich devel oped
abdom nal pain that was | ater diagnosed as appendicitis.
Herdrich’s physician, Dr. Lori Pegram decided to wait eight days

for an ultrasound at a facility staffed by Herdrich’s HMO which

14



was owned by physicians including Dr. Pegram. During the eight-
day waiting period, Herdrich's appendi x ruptured, causing
peritonitis. 530 U S at 215, 120 S.C. at 2147,

147 L.Ed.2d at 172.

Cynt hia Herdrich sued, claimng anong other things that
the HMO s practice of rewarding its physician-owners for limting
nmedi cal care was a breach of fiduciary duty under the Enpl oyee
Retirement Incone Security Act (“ERISA’)Y because the practice
encour aged physicians to nake decisions notivated by their own
self-interest rather than by the exclusive interests of plan
participants. 530 U S. at 215-216, 120 S.Ct. at 2147,

147 L.Ed.2d at 172-173.

The Suprene Court of the United States granted
certiorari on the issue “whether treatnent decisions nmade by a
heal t h mai nt enance organi zati on, acting through its physician
enpl oyees, are fiduciary acts within the neaning of the Enpl oyee
Retirement Incone Security Act of 1974 (ERI SA)”.

530 U.S. at 214, 120 S.Ct. at 2147, 147 L.Ed.2d at 172.

(Gtation omtted.)

In evaluating plaintiff’s conplaint, the Suprenme Court
recogni zed that it was not the province of the federal judiciary

to “entertain an ERI SA fiduciary claimportendi ng whol esal e

u 29 U.S.C. 8§88 1001-1461.

15



attacks on existing HMOs solely because of their structure,

untethered to clains of concrete harm” The Court went further
and stated that to entertain such a broadside attack the
judiciary “would be acting contrary to the congressional policy
of allow ng HMO organi zations.” 530 U S. at 234,

120 S. . at 2157, 147 L.Ed.2d at 184.

Despite the Suprenme Court’s adnonition regarding

congressional policy, the actual holding of Pegramis narrow
“mxed eligibility decisions by HMO physicians are not fiduciary
deci sions under ERISA.” 530 U S. at 237, 120 S.Ct. at 2158,
147 L.Ed.2d at 186. The Pegram Court defined “m xed eligibility”
deci sions as instances where the determ nation of howto treat a
pati ent and whet her an HMO pl an covered a specific treatnment were
inextricably mxed. 530 U S. at 228-229, 120 S.C. at 2154,

147 L. Ed.2d at 180-181.1'8

8 The Pegram  Court explained:

VWhat we will call pure “eligibility decisions” turn on
the plan's coverage of a particular condition or

medi cal procedure for its treatnent. “Treatnent

deci sions,” by contrast, are choices about how to go
about diagnosing and treating a patient's condition:
given a patient's constellation of synptons, what is
the appropriate nedical response?

These decisions are often practically
inextricable fromone another . . . . The
i ssue may be, say, whether one treatnent option is so
superior to another under the circunstances, and
needed so pronptly, that a decision to proceed with it
woul d neet the medical necessity requirenment that
conditions the HMO s obligation to provide or pay for
that particular procedure at that time in that case.

16



The Supreme Court distinguished mixed decisions from
fiduciary decisions by noting that mixed eligibility decisions
were not what Congress had in mind when it enacted ERISA. The
Court reasoned that “when Congress took up the subject of
fiduciary responsibility under ERISA, it concentrated on
fiduciaries' financial decisions, focusing on pension plans, the
difficulty many retirees faced in getting the paynents they
expected, and the financial m snmanagenent that had too often
deprived enpl oyees of their benefits.” 530 U S. at 232,
120 S.Ct. at 2156, 147 L.Ed.2d at 183, citing S. Rep. No. 93-127,
p. 5 (1973); S.Rep. No. 93-383, p. 17 (1973). Hence, the hol ding

in Pegramis based upon the specific policies underlying ERI SA

However, the action before the undersigned is closer to

the factual situation described by Judge Moreno in Managed Care.

There, plaintiffs were “health care providers from vari ous
states who have business relationships with the eight nanaged

care insurance conpany Defendants.” Managed Care,

135 F. Supp. 2d at 1256. Managed Care, unlike Pegram involved

RI CO cl ai ns, not exclusively ERI SA cl ai ns.

The present action and Managed Care both include

al | egations that defendants’ policies are “specifically designed

to systematically obstruct, reduce, delay and deny paynent and

(Continuation of footnote 18):
530 U.S. at 228-29, 120 S.Ct. at 2154, 147 L.Ed.2d at 180-181.
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rei mbursenents to health care providers.” Mnaged Care, supra.

In sum the key distinctions between Pegram and the present case
are that plaintiffs are providers, not patients; the clains

i nvol ve RICO, rather than exclusively ERI SA; and plaintiffs seek
redress under existing statutes for concrete harm rather than

nmounting a broad-based attack on the HMO structure itself.?®

We find Judge Mdreno’ s reasoning in Managed Care

persuasive in the context of the present action. Specifically,
in dismssing the Pegram defense, he wote that “the Court in
Pegram di d not fashion an all-enconpassing cloak of immnity for
the health care industry.” Mreover, the “viability of HMOtype
structures will not be inperiled if such entities are held
accountable for concrete harmflowing fromacts of fraud,
extortion and breach of contract.” 135 F. Supp. 2d at 1258.
Because we agree with Judge Moreno that the Suprene Court’s
holding in Pegramis limted, we conclude that Pegram does not

bar the present suit.

Feder al i sm Def enses

Def endants assert two “federalisni defenses.

Initially, defendants claimthat the RICO clains are barred by

19 Defendants argue that the far-reaching injunctive remedies sought by

plaintiffs reveal that this case is a broad-based attack on the concept of

HMOs. G ven the list of requested remedi es, defendants’ alarmis

under st andabl e. However, plaintiffs cannot be faulted for asking for all
possi bl e remedi es at this stage of the action.

18



the McCarran-Ferguson Act. 20 That act bars actions under federal

laws that mght interfere with states’ regul ation of insurance
within their borders. Second, defendants raise the state-action-
immunity doctrine normally applied in antitrust cases. In this
regard defendants assert that federal relief cannot be granted
because the state has nmade | egal under its |laws the actions which

plaintiffs claimare illegal under federal |aws.

McCarr an- Fer guson Act

The McCarran-Ferguson Act, provides: “No Act of
Congress shall be construed to invalidate, inpair, or supersede
any | aw enacted by any State for the purpose of regulating the
busi ness of insurance . . . .” 15 U . S.C. 8§ 1012(b). Defendants
contend that the act bars plaintiffs RICO clains. W disagree
because RI CO does not, in the context of this action, invalidate,

i mpair or supersede Pennsylvania s insurance | aws.

In Sabo v. Metropolitan Life | nsurance Conpany,

137 F.3d 185, 188 (3d Cir. 1998) the Court of Appeals for the
Third Crcuit set forth a four-part test with respect to

McCar r an- Fer guson Act precl usion:

(1) the federal statute under which the

al l egedly precluded action is brought . . . does
not relate specifically to the busi ness of

i nsurance; (2) the conplained-of activities

20 15 U.S.C. 8§ 1011-1015.

19



constitute the “business of insurance”; (3) a
rel evant state has enacted | aws for the purpose
of reqgulating these conpl ai ned-of activities;
and (4) application of the federal statute would
“Invalidate, inpair, or supersede such |aws.”

137 F.3d at 188.

For the follow ng reasons, we conclude that first three
prongs of the Sabo test are satisfied here. Plaintiffs admt
that RICOis not a lawrelating specifically to the business of
i nsurance.? Moreover, in their menorandum of law, plaintiffs
al so appear to concede that the conpl ai ned-of activities could
constitute the business of insurance, and that Pennsyl vani a
regul ates those activities. Any renaining doubt that the second
and third prongs of the Sabo test are established here is

di spell ed by the Suprenme Court’s decision in Rush Prudential HMO

Inc. v. Moran, 536 U S. 355, 122 S . C. 2151, 153 L.Ed.2d 375

(2002), overruled in part on other grounds, Kentucky Association

of Health Plans, Inc., v. Mller, __us |, 123 s.. 1471

155 L. Ed. 2d 468 (2003).

In Rush, the United States Suprene Court adopted a
“commonsense” view that HMOs “have taken over nuch business
formerly perfornmed by traditional indemity insurers, and .
are alnost universally regulated as insurers under state |aw’,

and that “Congress [has] denonstrated an awareness of HMOs as

2 Plaintiffs’ Menorandum of Law in Opposition to Defendants’ Mbtion
to Disniss Conplaint, page 36, footnote 1

20



risk-bearing organizations subject to state insurance
regulation.” 536 U S. at 372-373, 122 S.C. at 2163,

153 L. Ed. 2d at 2163.

The Court went on to find that an Illinois HVMO | aw,
akin to the Pennsylvania HMO Act, 40 P.S. 88 1551-1567, was
“directed toward” the insurance industry and was therefore an

“insurance regulation.” Rush, supra. Based upon Justice

Souter’s extensive discussion in Rush of the second and third
prongs of the Sabo test, we conclude that those tests are
satisfied here. Accordingly, the only factor which saves
plaintiffs RICO clainms frompreclusion is the fourth Sabo

factor.

The fourth part of the Sabo test for preclusion is not
easily nmet. Defendants assert that plaintiffs’ RICO clains are
no nore than a covert attenpt to chall enge the very managed care
concept endorsed by the Pennsylvania |legislature, and therefore
conflict with state insurance regulations. Plaintiffs respond by

citing Humana, Inc. v. Forsyth, 525 U S. 299, 119 S. . 710,

142 L. Ed. 2d 753 (1999).

I n Humana, which a unani nous Suprene Court found RICO
not to conflict with Nevada’'s Unfair | nsurance Practices Act.

Judge Moreno relied on Humana in his Managed Care deci sion,

concluding that the “Court said permtting private civil R CO

suits would aid and enhance the state regul ation of the insurance

21



i ndustry.” Managed Care, 135 F. Supp. 2d at 1260. Defendants

argue that Hunmana does not apply here because that decision
relied on Nevada | aw which authorized private actions, while
Pennsyl vani a | aw does not permt such actions. W conclude that

Third Grcuit precedent hol ds ot herw se.

In Sabo, the Third Crcuit Court of Appeals
specifically addressed the question of whether a private R CO
action conflicted with Pennsylvania s Unfair Insurance Practices
Act? (“UPA"), and held that it did not.#® 137 F.3d at 193-195.
The Sabo Court noted that despite the UPA s |ack of a private
cause of action, Pennsylvania courts “have not barred conmon | aw
actions for fraud and deceit arising out of insurance practices.”

137 F.3d at 192.

Moreover, in Katz v. Aetna Casualty & Surety Conpany,

the Third Circuit held that common | aw actions are not preenpted
by UPA 972 F.2d 53, 58 (3d Gr. 1992). The Third Circuit’s
determi nation that comon |aw actions are not preenpted by U PA

is supported by the Superior Court of Pennsylvania s decision in

22 40 Pa.C.S.A. 8§88 1171.1 to 1171.15.

2 Def endants cite a case fromthe Eighth Crcuit, LaBarre v.
Bankers & Shippers Ins. Co., 175 F.3d 640 (8th Cr. 1999), holding that
McCar r an- Fer guson barred a RI CO action where no anal ogous private right of
action existed under state law. (Defendants’ Reply to Plaintiffs’ Opposition
at page 14). Defendants also cite two Virginia district court cases with
simlar holdings. However, the Third Crcuit declined to accept such
precedent in Sabo. Instead, the Third Circuit followed First, Seventh and
Ninth Circuit precedent and rejected cases fromthe Fourth, Ei ghth, and Sixth
Crcuits. Sabo, 137 F.3d at 193-194.
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Pekular v. Eich , 355 Pa. Super. 276, 513 A.2d 427 (1986), which
held that common law fraud and deceit actions are not barred by

UIPA.

In addition, the Pennsylvania courts’ recognition of a
private renmedy and treble damages for victinms of insurance fraud
in the state’s general consumer protection statute,

73 Pa.C.S. A 88 201-1 to 201-9.2, “undercuts any purported

bal ance struck by the Pennsylvania | egi slature favoring

adm ni strative enforcenent to the exclusion of private damages
actions and we see no reason why a federal private right of
action cannot coexist with the U PA in these circunstances.”

Sabo 137 F.3d at 195.

In light of Pennsylvania casel aw and state statutes
(including that cited by plaintiffs, 42 Pa.C. S. A § 8371, which
authorizes a bad-faith action by an insured), it is clear that
t he Pennsyl vani a | egi sl ature has not forbidden or even
di scouraged private actions in the insurance context.
Consequently, we conclude there is no direct conflict between
RI CO and state-|aw renedi es addressing the same or simlar
proscri bed behavior. Pennsylvania has not comranded sonet hi ng

t he Federal Government seeks to prohibit. See Securities and

Exchange Conmi ssion v. National Securities, Inc., 393 U S. 453,

89 S.Ct. 564, 21 L.Ed.2d 668 (1969).
The foregoing |logic applies equally to the Pennsyl vani a
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HMO Act. Because Pennsylvania has never intended to bar actions
such as those authorized by the federal RICO statute, we conclude
that the McCarran-Ferguson Act does not preclude plaintiffs’ R CO

cl ai ms.

State-Action-lmunity Doctrine

Def endant s next assert that the state-action-inmunity
doctrine bars this suit. W disagree because the doctrine does
not constitute a defense to civil R CO actions, is disfavored,

and applies only in an antitrust context.

The state-action-imunity doctrine, also referred to as
the “state-action exenption”, grew out of the Suprene Court’s

| andmar k decision in Parker v. Brown, 317 U S. 341, 63 S. C. 307,

87 L.Ed. 315 (1943). In that case, the Court held that the
Sherman Antitrust Act did not prohibit a California program
created by the legislature to restrict conpetition anong raisin
producers and to maintain prices. Nonetheless, the Court noted
that the “state does not give imunity to those who violate the
Sherman Act by authorizing themto violate it, or by declaring
that their action is lawful.” 317 U S at 351, 63 S.Ct. at 314,

87 L.Ed. at 326.

The Suprenme Court further clarified the exenption in

California Retail Liquor Dealers Association v. Mdcal Al um num

Inc., stating that the restraint on conpetition that is
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chal | enged nust be “clearly articulated and affirmatively
expressed as state policy”, and nust be “actively supervised” by
the state itself. 445 U. S. 97, 105, 100 S.Ct. 937, 943,

63 L. Ed.2d 233, 243 (1980). Finally, in Southern Mdtor Carriers

Rate Conference, Inc. v. United States, the Court extended state-

action immunity to private parties in certain situations.

471 U.S. 48, 105 S.C. 1721, 85 L.Ed.2d 36 (1984).

Def endants argue that the state-action exenption,
rooted in principles of federalism can be exported to RICO
actions. To provide a vehicle for this shift, defendants cite

t he exanpl e of the Noerr-Pennington doctrine, which also arose in

antitrust |aw but which has since been applied to R CO acti ons.

Noerr - Penni ngton i munity, as defendants explain, shields private

actors fromliability for attenpting to influence |egislative

processes.

The doctrine arose in two Suprenme Court decisions in

the 1960s, Eastern Railroad President’s Conference v. Noerr Mbtor

Freight, Inc., 365 U S 127, 81 S.C. 523, 5 L.Ed.2d 464 (1961),

and United M ne Wirkers v. Pennington, 381 U S. 657,

85 S.Ct. 1585, 14 L.Ed.2d 626 (1965). |In essence, the Noerr-
Penni ngt on doctrine established antitrust imunity based on the
First Amendnent’s guarantee of a right to petition the

government. ABA Section of Antitrust Law, 2000 Revi ew of

Antitrust Devel opnents 406 (2001).
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Defendants assert that because this doctrine has been

applied in the RICO context, See International Brotherhood of

Teamsters, Local 734 Health & Welfare Trust Fund v. Philip Morris

Inc. , 196 F.3d 818, 826 (7th Cir. 1999), the state-action-
immunity doctrine can also be lifted out of its antitrust arena

and applied here. However, Noerr-Pennington immunity is not only

based on a powerful First Amendment right, but is more readily

transferrable to other legal areas.

There are two reasons to reject defendants’ argunent

that the state-action exenption, |ike Noerr-Pennington i munity,

can be extended to RICO Initially, we note that the court’s own
research uncovered no deci sion extending state-action inmunity
beyond the antitrust context. Accordingly, granting such an
exception here would create an entirely new defense to civil R CO
actions that has never been recognized, tried or granted. W

decline to carve out such an exception in this matter.

Next, the state-action doctrine is |imted even in the
antitrust arena. Wile unnmentioned by defendants, the United

States Suprene Court in FTC v. Ticor Title Insurance Co.,

504 U. S. 621, 641, 112 S. C. 2169, 2182, 119 L.Ed.2d 410, 428
(1992) expressed its disdain for the doctrine, stating that
state-action inmmunity is “disfavored, nmuch as are repeal s by
inplication”, and that the doctrine would inpede state regul atory

goal s rather than further them Moreover, in concurrence,
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Justice Antonin Scalia declared his skepticismabout “state-
programmed private collusion in the first place.”

504 U.S. at 641, 112 S.Ct. at 2182, 119 L.Ed.2d at 428.

In Ticor, the Supreme Court was greatly influenced by

36 state am cus briefs opposing broad application of state-action
i munity:

Respondents contend that principles of

federalismjustify a broad interpretation of

state-action imunity, but there is a

powerful refutation of their viewpoint in the

briefs that were filed in this case. [The 36

states that filed ami ci curiae briefs] deny

that respondents’ broad imunity rul e woul d
serve the states’ best interests.

504 U.S. at 635, 112 S . Ct. at 2178, 119 L.Ed.2d at 423.

The Ticor Court held that the state-action exenption
coul d be extended to private parties only in limted
ci rcunst ances where the activity sought to be inmunized is
unanbi guously an intended, official state policy, actively
supervi sed by state officials. “Actual state involvenent, not
deference to private pricefixing arrangenments under the general
auspi ces of state law, is the precondition for imunity from
federal law.” 504 U S at 633, 112 S .. at 2176,

119 L. Ed. 2d at 422.

In this case, the state is not actively involved in the

conpl ai ned-of activities. Wile Pennsylvania does provide for
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contracts between HMOs and providers, % the legislature in 1996
repealed the portion of the HMO Act that provided for state
approval of rates and forms, indicating a legislative shift away

from actively supervising the minutiae of HMO practices. 2

Moreover, the issue here is not the ability of HMOs to
enter into such agreements, but whether defendants illegally
manipulated the rates specified in their agreements with
plaintiffs. % Defendants would be hard pressed to argue that the
state actively supervises the “downcodi ng” and “bundl i ng” of
cl aims, anmong other practices that are alleged by plaintiffs.
For these reasons, we reject defendants’ state-action-inmunity

ar gunent .

RI CO d ai ns

Def endants contend that plaintiffs’ RICOclains are
deficient and incapable of surviving the notion to dismss.
Specifically, defendants argue that plaintiffs (1) failed to
articulate any viable predicate acts of fraud, extortion, or
bribery; (2) lack standing; (3) failed to identify a viable R CO

enterprise; and (4) have not adequately pled critical elenents of

24 Act of Decenber 29, 1972, P.L. 1701, No. 364, § 8, as anended,
40 P.S. § 1558.

25 The Act of Dec. 18, 1996, P.L. 1066, No. 159, § 14(b), repeals in
part 40 P.S. 8§ 1560(c) insofar as subsection (c) provides for the approval of
rates and forns by the Insurance Comm ssioner of the Conmonweal t h of
Pennsyl vani a. See note following 40 P.S. § 1560.

26 Act of December 29, 1972, P.L. 1701, No. 364, 88§ 8-10, as anended
40 P.S. 8§ 1558-1560.
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the specific RICO claims. For the following reasons, we grant in
part and deny in part defendants’ notion to dismss plaintiffs’

Rl CO cl ai ns.

The Court of Appeals for the Third G rcuit has
expl ai ned the statutory franmework for asserting civil RICO

cl ai ns:

The RICO statute authorizes civil
suits by “[a]lny person injured in his
busi ness or property by reason of a
violation of [18 U.S.C. § 1962]."

18 U.S.C. § 1964(c) (1988). Section
1962 contains four separate subsections,
each addressing a different problem
Section 1962(a) prohibits “any person
who has received any incone derived

. froma pattern of racketeering
activity” fromusing that noney to
acquire, establish or operate any
enterprise that affects interstate
comerce. Section 1962(b) prohibits any
person from acquiring or maintaining an
interest in, or controlling any such
enterprise “through a pattern of
racketeering activity.” Section 1962(c)
prohi bits any person enpl oyed by or
associated with an enterprise affecting
interstate commerce from “conduct[ing]
or participat[ing] . . . in the conduct
of such enterprise's affairs through a
pattern of racketeering activity.”
Finally, section 1962(d) prohibits any
person from*®“conspir[ing] to violate any
of the provisions of subsections (a),
(b), or (c).”

Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406, 1411

(3d Cr. 1991). In this case, plaintiffs allege violations of
18 U.S.C. § 1962(a), (c), and (d).
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Predicate Acts

Def endants assert that all of plaintiffs’ RICO clains
under 18 U.S.C. 81962 fail because they did not plead sufficient
facts to support the elenments of at |east two predicate acts as
required by the statute. Each subsection of 18 U S. C. 81962
requires the existence of a “pattern of racketeering activity.”
The statute defines a “pattern of racketeering activity” as
requi ring the conm ssion of at |east two predicate offenses

listed in 18 U. S.C. 81961(1).2% See Kehr Packages,

926 F.2d at 1412, citing 18 U.S.C. §1962(5). Here, plaintiffs
all ege that the defendants violated the foll ow ng sections of
Title 18 of the United States Code: § 1341 (mmil fraud); 8§ 1343
(wire fraud); 8 1951(b)(2) (extortion under the Hobbs Act);

§ 1952(a) (Travel Act); and § 1954 (bribery).

Mail and Wre Fraud®

Def endants contend that plaintiff failed to allege any

21 The rel evant portions of 18 U.S.C. § 1961(1) provide:
"racketeering activity" means any act which is indictable under any of the
followi ng provisions of Title 18, United States Code: Section 1341 (relating
to mail fraud); Section 1343 (relating to wire fraud); Section 1951 (relating
to interference with commerce, robbery, or extortion); Section 1952 (relating
to racketeering enterprises involving interstate travel or transportation);
and Section 1954 (relating to unlawful enpl oyee benefit plan paynents, bribes
or ki ckbacks).

28 Because the plaintiff’s mail and wire fraud cl ai ms are al npst

identical factually, we consider themconcurrently. “As we have noted, the
wire fraud and mail fraud statutes differ only in form not in substance, and
cases . . . interpreting one govern the other as well.”. See United States v.
Morelli, 169 F.3d 798, 806 n.9 (3d Cir. 1999).
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viable claim for fraud. To prove mail or wire fraud, the

plaintiff nust denonstrate (1) the defendants’ know ng and

W llful participation in a schene or artifice to defraud,

(2) with the specific intent to defraud, and (3) the use of the
mails or interstate wire conmunications in furtherance of the

schene. United States v. Antico, 275 F.3d 245, 261

(3d Gir. 2001).

Al t hough the mail or wire conmunication nust relate to
t he underlying fraudul ent schene, it need not contain any
m srepresentations. Ml fraud occurs so long as the mailing is

“incident to an essential part of the schenme”. See Schnuck v.

United States, 489 U S. 705, 712, 109 S.Ct. 1443, 1448,

103 L. Ed.2d 734, 744 (1989). Moreover, the schene or artifice to
defraud need not be fraudulent on its face, but must involve sone

sort of fraudul ent m srepresentations or om ssions?® reasonably

29 Def endants argue that plaintiffs’ mil and wire fraud cl ai ms based

solely on om ssions must fail, contending that the Third Crcuit Court of
Appeal s has recogni zed that non-di scl osure cannot formthe basis of a fraud

cl ai m absent a special relationship between the parties. See Kehr Packages,
926 F.2d at 1416. There the Third Circuit stated: “Since Donnelly never
represented that he had | ending authority, or that the funds woul d be

provi ded, his non-di scl osure cannot reasonably said to be deceptive.” |n Kehr
Packages, the Third Circuit relied upon the Second Circuit decision in United
States v. Von Barta, 635 F.2d 999, 1006-1007 (2d Cir. 1980), which stated that
non-di scl osure is not actionable under mail fraud statute absent some duty to
di scl ose.

In this case, defendants’ blanket assertion is too broad. In Kehr
Packages the Third Circuit only recognized that an om ssion nust be deceptive
in nature absent a special relationship. See 926 F.2d at 1416. Mreover, the

Court explicitly stated: “The scheme need not involve affirmative
m srepresentation . . . , but the statutory term ‘defraud’ usually signifies
the deprivation of sonething of value by trick, deceit, chicane or
overreaching.” 926 F.2d at 1415 (internal quotations and citations omtted).

In addition, in Brokerage Concepts, Inc. v. U S. Healthcare, Inc.
140 F.3d 494, 528 (3d Cir. 1998), the Third Crcuit recognized that omni ssion
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calculated to deceive persons of ordinary prudence and

comprehension. Kehr Packages , 926 F.2d at 1415. In this case,

defendants assert that plaintiff did not successfully allege

misrepresentations or omissions.

Keeping in mind that allegations of fraud must be pled
with particularity under Federal Rule of Civil Procedure 9(b), we
conclude that plaintiffs have alleged some specific
misrepresentations and omissions pertaining to their claims of
mail and wire fraud sufficient to overcone defendants’ notion to

dismss. Ohers, however, will be disnissed for either |ack of

(Continuation of footnote 29):
need only be “reasonably cal cul ated to deceive” to constitute a “schene to
def raud”.

The Court of Appeals for the Seventh Crcuit has explai ned what is
required for an omi ssion to constitute fraud, absent a special relationship of
fiduciary duty:

United States v. Keplinger, 776 F.2d 678, 697 (7th Cir. 1985),
hol ds “that om ssions or conceal ment of nmaterial information can

constitute fraud . . . cognizable under the mail fraud statute,
wi t hout proof of a duty to disclose the information pursuant to a
specific statute or regulation.” |In that case a | aboratory had

omitted froma report on the toxicity of a drug an opinion by a
consul tant that the drug had some toxic effects, and we held that
the jury was entitled to find that this om ssion was fraudul ent,
gi ven the inpression, conveyed by the report, of the utter

harm essness of the drug. Plenty of cases say that “nerely
failure to disclose” is not, without nore, mail fraud, e.g.
Reynol ds v. East Dyer Devel opnent Co., 882 F.2d 1249, 1252

(7th Cr. 1989), and we certainly have no quarrel with this
proposition. Wether a failure to disclose is fraudul ent depends
on context, United States v. Biesiadecki, 933 F.2d 539, 542-43
(7th Gir. 1991)

Enery v. Anmerican General Finance, Inc., 71 F.3d 1343, 1346-1347
(7th Gr. 1995).

In addition, the Tenth Circuit stated in U.S. v. Cochran
109 F.3d 660, 665 (10th Cir. 1997): “Even apart froma fiduciary duty, in the
context of certain transactions, ‘a nisleading omssion is actionable as fraud
. if it is intended to induce a false belief and resulting action to the
advant age of the m sl eader and the di sadvantage of the misled.’”
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particularity or failure to state a claim.

The central assertion of plaintiffs’ fraud clains is
t hat when contracting with plaintiffs, defendants intentionally
m srepresented and failed to disclose internal HMO policies and
practices that were designed to systematically reduce, deny, and

del ay paynments to plaintiffs and their business.

There are three conponents to plaintiffs’ fraud clains.
First, plaintiffs describe a fraudulent nmonthly transm ssion by
defendants of a “Primary Capitation/Eligibility Statenment”
(“monthly statenment”) that details capitation paynents to
plaintiffs. Second, plaintiffs describe five fraudul ent
omssions in a simlar quarterly transm ssion, called a “Ful
Servi ce Bonus Capitation Report” (the “quarterly report”), which
details points awarded to providers under a program offering
financial rewards for maintaining organi zati onal standards sought
by the HMO. Third, plaintiffs describe thirteen fraudul ent
om ssions and mi srepresentations made generally by defendants in

the course of various mailings.

The Monthly Statenents

Plaintiff begins by claimng that the nonthly
statenents constitute predicate acts of fraud. (Rl CO Case
Statenent at 4; Conplaint at Y 57, 89). Plaintiffs contend that

the nonthly statenents m srepresented the anmount of noney to
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which plaintiffs were entitled because they undercounted the
nunber of nenbers actually enrolled in plaintiffs’ mnedical
practice and that the HMO physician agreenent purposefully

m srepresented how the nonthly capitati on woul d be assi gned:

Def endants refuse to begin paying
capitation imedi ately upon enrol |l nent of the
menbers. They retain premuns fromthe
menbers until the nenbers need services from
physi cians. The failure to assign
i mredi ately not only defrauds doctors, but
al so underm nes the actuarial assunptions on
whi ch capitated arrangenents are purportedly
based. The rationale of capitation is that
the doctor services a group of patients, only
some of which need services in a given nonth.

The capitated paynents for the “well” nenbers
is needed to help to conpensate for the
services provided to the “sick” nenbers. |If

there are not enough well nenbers, then the
doctors provide nore services than the

capi tated paynents will support.

Def endants’ del ayed assi gnnent of the nenbers
until they are sick, clearly is intended to
shave nonies that they know doctors need to
nmeet their care obligations.

Conpl ai nt at 9T 55(d).

Def endants attenpt to defend against this allegation by
noting that the capitation rates were affirmatively disclosed in

t he HMO physi ci an agreenent.®* Disclosure of the capitation

30 Defendants note that generally a court ruling on a motion to
dismiss may only consider the pleadings in deciding the motion, a document
specifically relied upon in the complaint may be examined without converting
the motion to dismiss into one for summary judgment. See __ In Re: Burlington
Coat Factory Securities Litigation , 114 F.3d 1410, 1426 (3d Cir. 1997).
Defendants have therefore attached a copy of the HMO-physician agreement,
signed by plaintiff in December of 1998, and a 2001 copy of the Keystone
Health Plan Central Administrative Manual referenced in the agreement for our

consideration.
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rates, however, is irrelevant wwth regard to plaintiff’s

all egation that the HMO physician agreenent m srepresented when
capitations would be paid for enrolled nenbers or that the
monthly statenents affirmatively m srepresented the nunber of

enrol | ed menbers.

Mor eover, reference to the |anguage of the HMO
physi ci an agreenent appears to support plaintiffs allegations.

The HMO physi ci an agreenent provides in-part:

KHPC agrees to conpensate Primary Care
Physician at the nonthly rates |isted bel ow
for each Menber® who selects Primary Care
Physi cian. For Menbers who have elected a
benefit Programw th Primary Care Physician
of fice and honme visit co-paynents, the
primary care capitation rates have been
adj usted accordingly.

The total nonthly paynment will represent
t he sum of the nunber of nenbers w thin each
age and sex group and co-paymnent arrangement
times the specified capitation rate for that

(Continuation of footnote 30):

Although we concur that we may consider the copy of the signed
agreement, we do not believe that we can consider the attached edition of the
manual because it was published over two years after the parties entered into

the agreement. “[A] court may consider an undi sputedly authentic docunent
that a defendant attaches as an exhibit to a notion to dismss if the
plaintiff’s clains are based on the docunent.” |1n Re: Donald J. Trunp Casino

Securities Litigation-Taj Mihal Litigation, 7 F.3d 357, 368 n.9

(3d Cir. 1993). Because in this case we have no way of knowi ng that the
subsequent |y published edition of the manual accurately reflects the terns of
the 1998 agreenment alleged to contain the relevant m srepresentati ons and

om ssions, we decline to consider the 2001 edition of the manual provided by
def endant .

81 The HMO- physi ci an agreenment defines a “Menber” as “an individual
who has entered into a contract with KHP Central (or on whose behalf a
contract has been entered into) for the provision of medical and hospital
services, and the eligible dependants of such individual, who have selected or
been assigned to Primary Care Physician.”
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age group and co-payment arrangement. KHPC

will adjust the number of Members on a

monthly basis to reflect changes in

enrollment of Members in Primary Care

Physician’s practice in accordance with KHPC

enrol | ment procedures. A listing of eligible

Menbers will be transmitted to Primary Care

Physi ci an at the begi nning of each nonth.
Capitation paynent will be paid to

Primary Care Physician on the fifth of each

nont h.

The | anguage of the agreenent clearly indicates that
primary care physicians would be paid nonthly for all enrolled
patients and that the nunber of patients enrolled would be
updated nonthly. Therefore, plaintiffs’ allegations pertaining
to “shaving” patients fromthe nonthly statenents all ege

predi cate acts of fraud.

The Quarterly Reports

Plaintiffs next allege that defendants used their
quarterly reports® to further a schene by whi ch defendants
defrauded plaintiffs of bonuses prom sed in the HMO physician

agreenent . Specifically, plaintiffs claimthat defendants

82 According to plaintiffs, defendants use criteria in these

statements to evaluate and award bonus payments to physicians to offset the
administrative costs of processing claims as directed by defendants.
(Conpl aint at  43).

33 Attachnment C of the HMO physician agreenent provides that
quarterly Full Service Bonus Capitation (FSBC) is “the product of Member
Mont hs for the respective quarter (MM, the current Reward Ratio (RR) and 3.1
[FSBC = MM x RR x 3.1]".

Attachnment B explains how the Reward Ratio is cal cul at ed:
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concealed the following material facts with respect to the

bonuses earned by plaintiffs: (1) plaintiffs are penalized for

maintaining the health of members instead of allowing them to

becone seriously ill by deducting “reward” points for services
provided to patients that are not sufficiently “ill”; (2) an
“Efficiency I ndex” which conprises 20% of the points avail able
for calculating the reward is unattainable, and al so doubl e-
counts deductions that are cal cul ated in another category; (3)
reward points are based on nenber satisfaction surveys and

conplaint rates that depend upon statistically insignificant

(Continuation of footnote 33):
Primary Care Physician’s eligibility and
participation in the Full Service Bonus Capitation

will be determ ned based in part on a Reward Ratio
cal cul ated for each Primary Care Physician practice as
fol | ows:

The Reward Ratio will be cal cul ated by dividing
the total nunber of Reward Points awarded to the
Primary Care Physician practice by KHP Central in each
of three categories: a) Quality Assurance, b)
Morbidity Index and c) Efficiency; by the total numnber
of points possible.

The Quality Assurance ratings are based on KHP
Central’s npst recent Quality Assurance Review of the
Primary Care Physician practice as well as severa
menber satisfaction factors. The factors defining the
Quality Assurance rating are: a chart review incl uding
preventive health criteria and quality of nedica
record docunentation; a site visit determination of
the office environnment, and the scope of services
provided by the Primary Care Physician. The nenber
satisfaction rating are based on the transfer rate of
menbers to a different KHPC Primary Care Physici an
practice, the complaint rate per 1000 nmenbers and the
results of the nenber satisfaction survey.

The Morbidity Index is based on the severity of
illness of the population within the Primary Care
Physician’s practice. This measure is cal cul ated using
the Codman Research software

The Efficiency Index is based on the utilization
of resources, adjusted for the severity of illness of
the practice population. This measure is also
cal cul at ed using the Codman Research software
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sanpling; (4) rewards based on “Mdi cal Record Docunentation” are
based on random and varying criteria which are unrelated to
covered services provided by the physicians; and (5) if providers
request a review of rewards or contest results, overall “Points
Earned” are reduced as a penalty at the next evaluation period.

(RICO Case Statenent at 4(b); Conplaint at { 90).

Def endants respond that these om ssions cannot be
construed as “reasonably cal cul ated to decei ve persons of

ordi nary prudence and conprehension.” Kehr Packages,

926 F.2d at 1415. |In addition, defendants contend the conditions
for awardi ng quarterly bonuses were clearly established in the
HMO- physi ci an agreenment. Al though nost of plaintiffs’ clains
pertaining to the quarterly reports are sufficient to overcone
the notion to dismss, we conclude defendants are correct in at

| east one i nstance.

Plaintiffs’ allegation of statistically insignificant
sanpling does not state a claimfor fraud because the clear
| anguage of the agreenent reveal ed that such a sanpling would not

occur. See ldeal Dairy Farns, Inc. v. John Labatt, Ltd.,

90 F.3d 737, 747 (3d Cr. 1996). Here, the agreenent expressly
provi ded: “The nenber satisfaction ratings are based on the
transfer rate of nenbers to a different KHPC Primary Care
Physi ci an practice, the conplaint rate per 1000 nenbers and the

results of the menber satisfaction survey.” Although there is
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some ambiguity as to the number of satisfaction surveys issued or

returned, we conclude there is no misleading information in the

agreement that a statistical sampling would occur or even be

feasible in the patient population of single practice.

Therefore, we grant defendants’ notion to dismss this claimof

fraud.

Plaintiffs’ remaining allegations pertaining to the
quarterly bonuses constitute valid clainms for fraud. The bonuses
prom sed within the agreenent are a “reward” to physicians who
provide quality and efficient services to their patients.

However, an obvi ous purpose of prom sing increased nonetary

rewards is to induce physicians to enter into the agreenent.

Here, plaintiffs contend that the agreenent’s om ssions
effectively nmake the prom sed “rewards” unattai nable by (1)
penalizing early treatnent of patients; (2) providing a
unattai nabl e efficiency standards and doubl e deducting reward
points; (3) providing random and varying criteria for nedical
record docunentation; and (4) taking reward points from
physi ci ans who question the accuracy of quarterly reports. The
contract discloses none of these practices, and if proven, could
deprive the plaintiff of noney prom sed by the contract.
Construing all facts and inferences in favor of the plaintiffs,
as we are required to do under the standard of review, we

concl ude that such om ssions could have been reasonably
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calculated to deceive persons of ordinary prudence and

comprehension. See Kehr Packages , 926 F.2d at 1415.

Accordi ngly, defendants’ notion to dism ss regarding

these four allegations of fraud is denied.

Addi ti onal Onm ssions and M srepresentations

Next, we address plaintiffs  allegations that
def endants use the wires and nails to send, tel ecopy and e-nmai
their witten contracts and agreenents with plaintiffs, responses
to clainms, plan materials, paynents, and other docunents, which

fraudul ently m srepresent and conceal a host of material facts.

Specifically, plaintiffs allege that defendants (1)
m srepresented to plaintiffs that defendants would pay plaintiffs
for medically necessary services and procedures according to CPT
codes for the services and procedures which plaintiffs provided,
(2) conceal ed that they devel oped and use gui delines which are
based on financial consideration instead of nedical necessity;
(3) conceal ed that they systematically deny clains; (4) conceal ed
that they deliberately delay paynents; (5) conceal ed that they
provide incentives to claimreviewers to delay or deny paynents;
(6) conceal ed devel oped or purchased clainms systens designed to
mani pul ate CPT codes; (7) concealed that they automatically
downcode cl ains; (8) concealed that they automatically bundle

clains; (9) conceal ed that capitation paynents do not have a
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sound actuarial basis; (10) concealed their use of age/sex
adjustment factors to adjust capitation payments below the levels
defendants agreed to pay; (11) concealed capitation arrangements
under which plaintiffs will be financially responsible for the

cost of additional care and treatments such as injectable drugs;
and (12) failed to distribute money for participation in risk

pools.

We conclude that many of these allegations fail because
they are expressly disclosed in the HMO-physician agreement. See

Ideal Dairy Farms , 90 F.3d at 747.

Initially, we dismiss the allegation based on
def endants’ supposed general conceal nent of devel opi ng gui del i nes
based on cost-contai nment because the HMO physi ci an agreenent
clearly states: “KHP Central has [as] an objective the
devel opnent and expansi on of cost-effective nmeans of delivering

heal t hcare services to nenbers In addition, the

agr eenent unanbi guously provides for varying capitation rates
based on a patient’s age and sex, and discl oses that
participating physicians will provide “therapeutic injections” as

part of their capitated services.? Therefore, we disniss the

34 Plaintiffs contend that technology has significantly increased the

number of capitated injectable drugs that they are expected to provide, such
that the cost far surpasses yearly capitation rates for some patient
populations. Such an increase appears to be a factor of scientific progress
rather than a misleading omission on the part of the defendants and an issue
better suited for future contract negotiations.
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two cl ains based on these “om ssions” as wel|.

In a simlar vein, plaintiffs’ allegation claimng that
def endants have conceal ed that capitation paynents do not have a
sound actuarial basis does not amount to fraud because this
om ssion cannot be construed as “reasonably cal cul ated to deceive

persons of ordinary prudence and conprehension”. Kehr Packages,

926 F.2d at 1415. The HMO physici an agreenment clearly provided
the applicable capitation rates, and there is nothing in the
contract to suggest that these rates would be actuarially sound.

Therefore, we disnmiss this claim

We al so conclude that two of plaintiffs’ allegations do
not satisfy the particularity required by Federal Rule of Gvil
Procedure 9(b). Specifically, we disnmss the follow ng general
clainms for lack of particularity in pleading: that defendants
conceal ed that they systematically deny clains, and that

def endants deliberately delay paynents.

We recogni ze that plaintiffs need not plead the “date,
place or tinme”" of the fraud to fulfill the requirenents of
Rul e9(b), so long as they use an alternative neans of injecting
preci sion and sone neasure of substantiation into their

all egations of fraud. See Rolo v. Gty Investing Co. Liquidating

Trust, 155 F. 3d 644, 658 (3d Cir. 1998), overruled on other

grounds, Forbes v. Eagleson, 228 F.3d 471 (3d Cr. 2000).

However, we find these generalized allegations are duplicative of
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more specific claims, addressed below, that are sufficiently pled
for the purposes of Rule 9(b). Accordingly, we dismiss both

claims.

For the follow ng reasons, we conclude plaintiffs’
remai ni ng allegations sufficiently state clainms for fraud.
Initially, plaintiffs allege that defendants m srepresented that
def endants woul d pay plaintiffs for nedically necessary services
and procedures according to CPT codes for the services and

procedure that plaintiffs provided.®

The HMO physi ci an agreenent appears to support this
claimby providing that plaintiffs would be paid froma
rei nbursenent all owance and by defining this allowance as, “the
anount to be paid to Primary Care Physician by KHP Central (and
by the Menber for authorized co-paynents) for nedically necessary
Covered Services rendered to the Menber which are not Primary
Care Services as set forth in this Agreenent.” Dependi ng upon

the specific definitions of “Covered Services” and their

35 Because we must accept the facts as presented by the plaintiffs, we
turn to their RICO Case Statement, which provides a cogent explanation of how
the underlying payment system operates:

Defendants contract with physicians and physicians

groups — such as plaintiffs — to provide nedical
services to their insured menbers. These physicians
and physicians groups . . . receive conpensation for
their services under two types of paynent
arrangenents: (1) capitation, and (2) fee for
services. Under the capitation arrangenent,
plaintiffs receive monthly “Primary
Capitation/Eligibility Statenents .

(Plaintiffs’ RICO Case Statenent at 3-4).
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acconpanyi ng pay schedul es, defendants’ failure to conply could

constitute fraud. 3

Simlarly, when viewed in conjunction with the
agreenent’s representation that defendants would pay for
nmedi cal | y necessary services, the omssions that plaintiffs
al | ege appear to be material and could be construed as
“reasonably cal cul ated to deceive persons of ordinary prudence

and conprehension.” Kehr Packages, 926 F.2d at 1415. Plaintiffs

contend that defendants conceal ed that defendants (1) provide
incentives to claimreviewers to delay or deny paynents; (2)
devel oped or purchased clains systens designed to mani pul ate CPT
codes; (3) automatically downcode clains; (4) automatically
bundl e clains; and (5) will not distribute noney for
participation in risk pools to which plaintiffs claimthey are

entitl ed.

We conclude that all of these alleged om ssions from
the agreenent, if proven, could significantly decrease the anount
of rei nmbursenents which the contract prom sed to pay to

plaintiffs. Likew se, such non-disclosures could have affected

36 Defendants contend that the agreement authorizes them to change

the ambunt to be paid by stating: “It shall determined by KHP Central at the
| ower of the Primary Care Physician’s actual charge, his/her filed fee as
filed with KHP Central, or the prevailing fee for the applicable procedure as
det erm ned by Pennsylvani a Bl ue Shield, or according to any applicable KHP
Central reinbursenent schedule.”

However, we conclude that this provision is sufficiently broad and

ambi guous to | eave a question of fact as to what the appropriate payments
shoul d have been.
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plaintiffs’ decision to enter into the HVO physician agreenent.
Accordingly, we conclude that plaintiffs have stated cl ai ns upon
which relief could be granted. Hence, defendants’ notion to

dism ss is denied regardi ng these clains.

Extortion

Plaintiffs also allege violations of the Hobbs Act as
predi cate offenses to their RICO clains. The Hobbs Act provides
t hat whoever affects commerce by extortion shall be fined,

i mprisoned, or both. 18 U S.C. § 1951(a). The Hobbs Act defines
“extortion” as “the obtaining of property fromanother, with his
consent, induced by wongful use of actual or threatened force,

vi ol ence, or fear, or under color of official right.”

18 U.S.C. §8 1951(b)(2). The Court of Appeals for the Third
Circuit has recognized that the term“fear” includes the fear of
econonmi c loss, which is what the plaintiffs claimin the present

case. See Brokerage Concepts, Inc. v. U S. Healthcare, Inc.,

140 F.3d 494, 522 (3d Cir.1998).

I n Brokerage Concepts, U S. Healthcare refused to grant

a small pharmacy nmenbership in its network of nedica

prescription providers unless the pharmacy agreed to di scontinue
its contractual relationship with plaintiff, Brokerage Concepts,

Inc., a health care consulting firmwhose specialty is serving as

a Third Party Admi nistrator for health benefit self-insurers.
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140 F.3d at 501. U.S. Healthcare would only grant membership to
the pharmacy if it gave its administrator business to a U.S.
Healthcare subsidiary. Because U.S. Healthcare subscribers
constituted a significant portion of its customer base, the
pharmacy yielded to the pressure and gave its administrator

business to a U.S. Healthcare subsidiary.

Brokerage Concepts sued, asserting Sherman Act anti-
trust and civil RICO claims (including one under the Hobbs Act).
140 F.3d at 501-502. The plaintiff won on all claims in a jury
trial, and defendants appealed after the district court upheld

the jury’s verdict. 140 F.3d at 502.

The Court of Appeals reversed on the Hobbs Act claim
recogni zing that use of the fear of economic loss is only
“wongful” within the meaning of the statute if the defendant
does not have a lawful claimto the noney or property he sought
t hrough the use of economic fear. 140 F.3d at 524. The Third
Circuit found that when a purported victimof extortion receives
somet hi ng of value in exchange for noney or property, such a
situation nerely constitutes “hard bargai ning”. Specifically,

the Third CGrcuit stated:

In a "hard bargaining" scenario the all eged
victimhas no pre-existing right to pursue
hi s business interests free of the fear he is
quel l'ing by receiving value in return for
transferring property to the defendant, but
in an extortion scenario the alleged victim
has a preexisting entitlenent to pursue his
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business interests free of the fear he is
guelling by receiving value in return for
transferring property to the defendant.

Brokerage Concepts , Supra , quoting Viacom International v.

lcahn , 747 F.Supp. 205, 213 (S.D.N.Y. 1990).

Applying this principle to the pharnmacy’ s situation,

t he Brokerage Concepts Court found that unless Pennsylvani a

enacted an “Any WIling Provider” |aw, which conpels HM3s to
allows all interested and mnimally qualified providers into
their networks, the pharmacy did not have any pre-existing |egal

right enter into a contract with U. S. Heal thcare.

Def endants cl ai mthat Brokerage Concepts controls the

present situation. They contend that physicians |like Dr. Gider
do not have an i ndependent right to practice nedicine within
Pennsyl vania’s health care provider networks. W concl ude that
defendants are correct in this assertion because Pennsyl vani a

does not have an “Any WIlling Provider” statute.?¥

87 As former Chief Judge Becker pointed out in Brokerage Concepts ,

Pennsyl vani a | acks an “Any WIling Provider” statute:

I ndeed, if Pennsylvania had such a | aw not only n ght
the outconme of this suit, at least as it pertains to
the RICO counts, be different, but it is likely that
the underlying facts woul d never have occurred. Those
facts, which denonstrate how heavy-handed tactics can
be effectively applied by a | arge corporation

(U.S. Healthcare) against a snall firm(Gary's) in this
context, mght suggest to the Pennsylvania CGenera
Assenbly that it is time to enact an Any WIling
Provider law in Pennsylvani a.

Br oker age Concepts, 140 F.3d at 526 n.22.
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However, we conclude the facts alleged by plaintiffs in
this case present a very different situation than the narrow

grounds on which Brokerage Concepts was decided. Moreover, we

conclude that the Third Circuit intended to limit the holding in

Brokerage Concepts when it stated “we deal with a very narrow
subset of the potential universe of extortion cases: one

i nvol ving solely the accusation of the wongful use of economc
fear where two private parties have engaged in a nutually

beneficial exchange of property.” 140 F.3d at 525-526.

In this case, plaintiffs’ Conplaint alleges two
possi bl e Hobbs Act violations: one stemming fromthe use of
econonic fear after the parties entered into the HMO physici an
agreenent, and another that alleges use of econom c fear that
predates the formation of the agreenent. W conclude that the

former states a valid Hobbs Act claim and the |latter does not.

In their first claim plaintiffs allege that after
entering into the HVMO physician’s agreenent, defendants began to
i npl enent a series of underhanded techni ques for cheating
plaintiffs out of noney they were due under the terns of the
agreenent, such as “shaving” capitation paynents, and so forth.
Plaintiffs contend that when they questioned defendants’
accounting, defendants retaliated by cutting the plaintiffs’
efficiency rating in half to decrease plaintiffs bonuses

significantly in the next quarterly review and further decreased
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other reimbursements.

This situation differs from the one in Brokerage
Concepts  because here plaintiffs allege that they had a pre-
exi sting contractual right to the noney that was “shaved” from
their capitation paynents and the bonuses and rei nbursenents that

subsequently were cut. \Whereas, in Brokerage Concepts the Third

Circuit determ ned that the pharmacy had no pre-existing right to

be nenber of HMO s net wor k.

In other words, plaintiffs allege that in exchange for
not conpl ai ni ng about the capitation “shaving” they woul d have
recei ved bonuses that were already due to them under the HMO
physi cian contract. W conclude that this may, if proven at
trial, constitute extortion under the Hobbs Act. Accordingly, we
deny defendants’ notion to dismss this portion of plaintiffs’

cl ai m based upon the Hobbs Act.

In contrast, we conclude that plaintiff’s second claim
does not state a valid Hobbs Act violation. |In this claim
plaintiffs aver that defendants exercise such coercive economc
power that it is inpossible to negotiate (or renegotiate) a fair
arns-length contract. Plaintiffs assert that the HMO physici an
agreenent constitutes an adhesion contract and if they do not
accept its terns they fear being shut out of defendants’ network

and effectively will be unable to practice their profession.
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Unfortunately for the plaintiffs, this argument runs

afoul of the holding in Brokerage_Concepts because they have no

pre-existing right to be part of defendants’ healthcare network

absent an “Any WIlling Provider” statute. Brokerage Concepts,

supra. Plaintiffs contend that anti-trust |laws may confer the
necessary protection in lieu of an “Any WIlling Provider”
statute. See 140 F.3d at 526 n.23.% However, plaintiffs have
not alleged in their Conplaint or R CO case statenent that
def endants are a nonopoly or that they violated antitrust | aws.
Absent such allegations, we grant defendants’ notion to dismss

their second Hobbs Act claim

Bri bery

Plaintiffs allege bribery in connection with an
enpl oyee benefit plan under 18 U. S.C. 8§ 1954 as a predicate act

to their RICO clains. Section 1954 provides in pertinent part:

Whoever bei ng-

(1) an administrator, officer, trustee,
cust odi an, counsel, agent, or enpl oyee of any

38 In a footnote in Brokerage Concepts , the Third Circuit alluded to

the possible use of antitrust laws:

This is also not a case where U.S. Healthcare exerted
monopoly power in the market for pharmaceutical customers.
Under such circumstances, the antitrust laws might well
confer on Gary’s the legal right to be free of the economic
coercion arising from U.S. Healthcare’'s monopoly. However,
we are not presented with such a case and thus do not opine
on the potential success of such a theory.

Brokerage Trust , 140 F.3d at 526 n.23.
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employee welfare benefit plan or employee
pension benefit plan; or

(2) an officer, counsel, agent, or
employee of an employer or an employer any of
whose employees are covered by such plan; or

(3) an officer, counsel, agent, or
employee of an employee organization any of
whose members are covered by such plan; or

(4) a person who, or an officer,
counsel, agent, or employee of an
organization which, provides benefit plan
services to such plan

receives or agrees to receive or solicits any
fee, kickback, commission, gift, loan, money,
or thing of value because of or with intent

to be influenced with respect to, any of the
actions, decisions, or other duties relating

to any question or matter concerning such
plan or any person who directly or indirectly
gives or offers, or promises to give or

offer, any fee, kickback, commission, gift,
loan, money, or thing of value prohibited by
this section, shall be fined under this title

or imprisoned not more than three years, or
both: Provided , That this section shall not
prohibit the payment to or acceptance by any
person of bona fide salary, compensation, or
other payments made for goods or facilities
actually furnished or for services actually
performed in the regular course of his duties
as such person, administrator, officer,
trustee, custodian, counsel, agent, or
employee of such plan, employer, employee
organization, or organization providing
benefit plan services to such plan.

Plaintiffs assert that defendants improperly provide direct cash

bonuses and other benefits as rewards to claim reviewers based on

a percentage of claims wrongfully delayed or denied, regardless

of whether treatments were medically necessary. As a result,

plaintiffs claim that their business has been injured by the
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delay or denial of compensation due under the HMO-physician

agreement.

Defendants cite Shearin v. E.F. Hutton Group, Inc. ,

885 F.2d 1162, 1167-1168 (3d Cir. 1989), overruled on other

grounds , Beckv. Prupis , 529 U.S. 494, 120 S.Ct. 1608,

146 L.Ed.2d 561 (2000) for the proposition that plaintiffs have

failed to establish the required nexus between the alleged

statutory violation and a concrete financial loss because

plaintiff’s injury nust be caused by predicate act. Defendants
contend that nowhere in the Conplaint does Dr. Gider identify a
singl e rei nbursenment denial or delay that she clains was caused
by the paynent of an ‘incentive’ to a clains reviewer. Hence,
def endants contend that plaintiffs have not pled a predicate act.

For the follow ng reasons, we disagree.

Despite defendants’ objection, plaintiffs have
successfully alleged a claimfor bribery under 18 U S.C. 8§ 1954.
The nexus between the clained statutory violation and plaintiffs’
harm coul d not have been nore clearly alleged. Plaintiffs aver
that they were wongfully deni ed paynent of conpensation due
under the HMO physician agreenent because defendants bribed claim
reviewers with illegal bonuses and ki ckbacks. Although
plaintiffs do not cite to individualized claimdenials on
specific dates for particular suns, such specificity is not

requi red under the Federal Rules’ liberal standard for notice
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pleading. See____ Fed. R. Civ. P. 8(a). 39

Travel Act

For the reasons expressed below, we conclude that
plaintiffs have properly pled a Travel Act violation as a
predicate offense to their RICO claim. The Travel Act,
18 U.S.C. § 1952, establishes crimnal liability for one who
travels in interstate comrerce or uses the nmail system wth
intent to “pronote, nanage, establish, carry on, or facilitate
t he pronotion, managenent, establishnment, or carrying on, of any

unl awful activity.” Managed Care, 135 F. Supp.2d at 1265 quoting

18 U.S.C. § 1952.

Plaintiffs aver that “the Defendants on nunerous
occasions did travel in interstate comerce in an attenpt to and
to commt extortion in violation of the Travel Act,

18 U.S.C. § 1954(a).” (Conplaint at T 103). Moreover, because
we have al ready concluded that one of the plaintiffs’ alleged
predi cate acts of extortion has survived defendants’ notion to

di smiss, we conclude that plaintiffs’ Travel Act claimalso
survives. Accordingly, defendants’ notion to dismss plaintiffs’

Travel Act claimis denied.

39 In their reply to plaintiffs’ opposition to the nmotion to disniss,

def endants briefly suggest that plaintiffs have taken inconsistent positions
as to whether ERI SA preenpts a claimfor damages based on all eged delays in
maki ng paynents and therefore the bribery clai mshould be disnissed.

Def endants, however, do not fully explain their argunent and cite no casel aw
for support. Therefore, we do not consider it.
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RICO Standing

Def endants contend that, under the Third Circuit’s

decision in Maio v. Aetna, 221 F.3d 472 (3d GCr. 2000),
plaintiffs lack standing to bring their RI CO clains because they

have not alleged a breach of contractual terns.

Plaintiffs have standing to sue under RICO if they have
suffered injury to their “business or property by reason of a
violation of section 1962.” 18 U.S.C. § 1964(c). To pass RICO
nmuster, a plaintiff nust include “a showing that the plaintiff’s
injury was proxi mately caused by the alleged RICO violation.”
In addition, “a showing of injury requires proof of a concrete
financial |oss and not nere injury to a val uabl e intangible

property interest.” Mo, 221 F.3d at 483.

In Maio, subscribers in Aetna HMO plans cl ai ned t hat
Aetna fraudulently induced themto enter into HMO plans and then
provi ded service of a |lesser quality than they had been led to
expect. Plaintiffs asserted that the difference between what
they paid and the actual worth of the services constituted a
financial |oss for Rl CO purposes. 221 F.3d at 486-487.
Plaintiffs did not, however, allege any injury stemm ng froma
breach of their nenbership contracts with Aetna, or fromdenia

of nmedically necessary benefits.

The Third G rcuit found plaintiffs’ injury theory
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insufficient to support a RICO claim because their interest was

not tangible, such as an interest in a parcel of real estate or a

diamond necklace. Rather, their interest was a contract right,

which could not be diminished in value absent a breach of the

contractual terms. In such a context, the Court wrote, an injury

coul d be shown by recei pt of “inadequate, delayed or inferior
care, personal injuries resulting therefrom or Aetna s denial of

benefits due under the insurance arrangenent.” 221 F.3d at 490.

Anot her problem faced by the plaintiffs in Maio flowed
fromthe additional |ayer of responsibility between them and
Aetna (the participating doctors and hospitals who actually
provi ded the health care to nenbers). Plaintiffs could not
prevail because it was inpossible for themto prove that Aetna’s
policies were the cause of their injury unless they could show
that those policies “actually negatively affected the health care
that Aetna provided to its HMO nenbers through its participating
providers.” 221 F.3d at 491. In Miio plaintiffs were not able

to make such a show ng.

Upon review of plaintiffs’ Conplaint and RI CO Case
St atenent, we conclude that several factors distinguish Maio from
the instant case. As providers, plaintiffs here allege an injury

to their business, rather than solely to a property interest
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arising from a contractual right. 40 Plaintiffs have alleged a
concrete financial loss rather than a speculative diminution in

expected value. (RICO Case Statement at 16-17).

While plaintiffs do not allege a specific dollar amount
(and, indeed, seek injunctive relief because they claim the
losses are continuing), it is unlikely that they could do so
without discovery. In addition, in this case, there is no middle
layer of responsibility between providers and HMOs, as was the
case in Maio __, which prevents a showing of proximate cause.
Rat her, plaintiffs allege that defendants’ acts not only directly

i npact them but are directed toward them

In sum we conclude that plaintiffs have sufficiently
pled a concrete financial |oss to their business or property and
have standing to sue under RICO. Plaintiffs do not aver any
speci fic anbunt of such |loss, other than that they have | ost
“mllions.” The liberal pleading requirenments of the Federal
Rul es of G vil Procedure do not require plaintiffs to allege
specific figures w thout discovery regardi ng how defendants have

reduced, denied or del ayed paynents.

Accordi ngly, we deny defendants’ notion to dismss
plaintiffs’ Conplaint on the basis of a |ack of standing to sue

under RI CO.

40 See Conplaint at Y 39, 48, 55, 56, 65, 84, 85, 95, 100, 101, 104,
105, 112, 132, 135, 143, 147, 151; RICO Case Statement at 7-8, 16-17.
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RICO Enterprise

Plaintiffs describe an enterprise that includes
defendants and various third-party entities, including software
providers, claims reviewers, and trade associations. Plaintiffs
contend that defendants conduct the enterprise by using these
third-parties to deny, delay and reduce payments to providers,
employing a variety of techniques that are undisclosed and do not

conformto plaintiffs’ definition of “nmedically necessary.”

Section 1961(4) of the RICO Act defines “enterprise” as
i ncl udi ng “any i ndividual, partnership, corporation, association,
or other legal entity, and any union or group of individuals
associated in fact although not a legal entity.”
18 U.S.C. §8 1961(4). Defendants argue that plaintiffs have not
pl eaded a RICO enterprise or its structure with sufficient
detail, citing two unpublished cases in this District:

Gaynor v. Nelowet, 2000 W. 427274 (E.D. Pa. April 19, 2000)

(Ludwi g, J.); and Cohen v. Daddona, 1996 WL 571754

(E.D. Pa. Septenber 30, 1996) (Rendell, J.); and the Seventh

Circuit’s decision in R chnond v. Nationwi de Cassel L.P.,

52 F. 3d 640, 643 (7th Cr. 1995) for the proposition that where a
conplaint nerely lists a string of entities w thout further
el aboration, the enterprise elenment of the RI CO clai mhas not

been establi shed.
Each of the cases cited by defendants, however,
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involved a complaint that clearly could not satisfy the

requirements of notice pleading. In Cohen __, therewere over 40
def endants and an “unusual and confusing” fact pattern that
requi red greater specificity in order to put each defendant
on notice as to what exactly was all eged. Cohen,

1996 W. 571754 at *2.

Gaynor al so involved a singularly deficient conplaint,
“present[ing] an assortnent of individuals” as the enterprise
with no allegations that the individuals constituted a continuing
enterprise or that the enterprise had any common pur pose ot her
than to “rob” plaintiff. Gaynor involved a plaintiff who sued
his famly nmenbers, his and their |lawers and various judges and
judicial officers for conspiring to steal noney fromhimin an

estate proceedi ng.

Finally, Richnond involved a plaintiff who sinply named
a string of entities without any el aboration as to their
association or structure: “Not one of the non-defendant entities,
supposedly constituent parts of the ‘enterprise,’” is described as
playing a role in [the alleged illegal activity] . . . . This
conplaint clearly alleges only that the defendants perpetrating
the fraud . . . were conducting their own (and each other’s)

affairs.” Richnond, 52 F.3d at 645-646.

Wil e the Conplaint here does |ist a nunber of unnaned

third parties as being part of the enterprise, the later-filed
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RICO Case Statement provides a hamed list of entities that make

up the all eged Managed Care Enterprise. (Conplaint at | 70;

RI CO Case Statenent at 13). Plaintiffs then describe how

def endants al |l egedly use nonparty firns to further the RI CO

vi ol ations, enploying such devices as “common billing forns, a

‘technol ogy alliance’ and ‘central coordination’ to acconplish

their systematic schenme to deny, delay and di m nish paynents to

plaintiffs.” (R CO Case Statenent at 10).

Def endants cite several cases hol ding that ordinary
busi ness rel ati onshi ps or contractual rel ationships do not
suffice for enterprise allegations, but plaintiffs allege that
the rel ati onshi ps between the defendants and the other entities
that make up the enterprise go beyond ordi nary busi ness deal i ngs.
Wil e greater specificity with respect to structure and the
interrel ationship between the portions of the alleged enterprise
woul d no doubt be desirable, it is uncertain as to how plaintiffs

coul d acconplish this w thout discovery.

Mor eover, unlike the fraud all egations already
di scussed, there is no hei ghtened pl eading standard for
al l egations of RICO enterprise, as defendants concede. “At the
pl eadi ng stage, a plaintiff typically need only identify the
all eged enterprise to satisfy notice pleading requirenents.”

Seville Industrial Machinery Corp. v. Southnost Machinery Corp.,

742 F.2d 786, 790 (3d Cir. 1984). Plaintiffs here have
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identified the parties that make up the enterprise (RICO Case
Statement at 13-14), described how these parties may be
associated (through financial incentives, for example, RICO Case
Statement at 6, 9); and alleged in sufficient detail for notice
pleading that the entities form a continuing unit with a common

course of conduct.

Accordingly, we conclude that plaintiffs have set
forth a valid claim upon which relief can be given. Thus, we

deny defendants’ notion to dismss on this point.

El enents of Specific R CO d ains

In addition to defects in plaintiffs’ enterprise and
predi cate act allegations, defendants assert that plaintiffs
failed to plead the necessary elenents of the specific

racketeering clains set forth in the Conplaint.

| nvest nent of Racketeering Proceeds Under 8§ 1962(a)

Def endants contend that plaintiffs fail to identify any
distinct injury flowng fromthe investnent of the proceeds of

defendants’ all eged m sconduct as required by 8§ 1962(a).*

41 18 U.S.C. § 1962(a) provides in part:

It shall be unlawful for any person who has
recei ved any income derived, directly or indirectly,
froma pattern of racketeering activity or through
coll ection of an unlawful debt in which such person
has participated as a principal within the meaning of
section 2, title 18, United States Code, to use or
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“Under 8§ 1962(a), a plaintiff nust allege injury specifically
fromthe use or investnent of inconme in the nanmed enterprise.”

Kehr Packages, 926 F.2d at 1411 citing Rose v. Bartle,

871 F.2d 331, 357-358 (3d Gr. 1989).

For the follow ng reasons, we concl ude defendants are
correct in asserting that plaintiffs have failed to allege a
cl ai munder Section 1962(a). Wth regard to injury under
§ 1962(a), the Conplaint provides: “Through the patterns of
racketeering all eged above, Defendants have received i ncome which
t hey have used to acquire an interest in, establish and/or
operated [sic] the Managed Care Enterprise.” (Conplaint at T
117). At nost, this allegation seens to inply that plaintiffs
were injured by subsequent predicate acts made possi bl e through
the reinvestnent of the original ill-gotten incone back into the

Managed Care Enterpri se.

The Court of Appeals for the Third G rcuit has
recogni zed that such allegations are insufficient under

Section 1962(a) as a matter of |aw

(Continuation of footnote 41):
invest, directly or indirectly, any part of such
income, or the proceeds of such income, in acquisition
of any interest in, or the establishment or operation
of, any enterprise which is engaged in, or the
activities of which affect, interstate or foreign
commerce.
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Li ght ni ng Lube,

[1]n Brittingham v. Mobil Corp.

943 F.2d at 304-05, we affirmed the district
court’s dismissal of section 1962(a) claims

by consumers who bought garbage bags based on
misrepresentations that they were
biodegradable. The complaint claimed injury
from the use or investment of racketeering
income because the money derived from the
sale of the garbage bags permitted the
enterprise to continue its operations. We
held that such an allegation did not state an
injury cognizable under section 1962(a);
rather it merely alleged the same injury
caused by the pattern of racketeering. In so
holding, we stated that if the mere
reinvestment of racketeering income were to
suffice [as an injury under section 1962(a)],
the use-or-investment injury requirement
would be almost completely eviscerated when
the alleged pattern of racketeering is
committed on behalf of a corporation. RICO’s
pattern requirement generally requires
long-term continuing criminal conduct. See
H.J. Inc. v. Northwestern Bell Telephone Co.

492 U.S. 229, 109 S.Ct. 2893, 106 L.Ed.2d 195
(1989). Over the long term, corporations
generally reinvest their profits regardless

of the source. Consequently, almost every
racketeering act by a corporation will have
some connection to the proceeds of a previous
act. Section 1962(c) is the proper avenue to
redress injuries caused by the racketeering
acts themselves. If plaintiffs’ reinvestment
injury concept were accepted, almost every
pattern of racketeering by a corporation

woul d be actionabl e under 8§ 1962(a) and

8§ 1962(c) woul d becone neani ngl ess.
943 F.2d at 305.

Inc. v. Wtco Corporation, 4 F.3d 1153, 1189

(3d Gir. 1993).

based on Section 1962(a) and grant

Accordingly, we dismss plaintiffs’

their Conpl aint.
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Direction and Control of the Managed Care Enterprise
Under 8 1962(c)

Def endants contend that plaintiffs have failed to
adequately plead that defendants directed and controlled the
managed care enterprise as required by 18 U . S.C. 8§ 1962(c).

Section 1962(c) provides:

It shall be unlawful for any person enpl oyed
by or associated with any enterprise engaged
in, or the activities of which affect,
interstate or foreign commerce, to conduct or
participate, directly or indirectly, in the
conduct of such enterprise's affairs through
a pattern of racketeering activity or
col l ection of unlawful debt.

The Suprenme Court of the United States has expl ai ned
that “*to conduct or participate, directly or indirectly, in the
conduct of such enterprise's affairs,” 8 1962(c), one nust
participate in the operation or managenent of the enterprise

itself.” Reves v. Ernst & Young, 507 U S. 170, 185,

113 S.C&. 1163, 1174, 122 L.Ed.2d 525, 540 (1993). The Reves
Court determ ned that an accounting firmthat failed to disclose
to the board of directors of its client, a farm ng cooperati ve,
that the co-op was insolvent could not be sued under 8§1962(c)
because the accounting firmwas not engaged in the nmanagenent of
the co-op’s affairs. 507 U S. at 186, 113 S.Ct. at 1174,

122 L. Ed.2d at 541.

The Court reasoned in part that the accounting firm
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constituted an “outsider” to the enterprise and that “8 1962(c)
cannot be interpreted to reach conplete ‘outsiders’ because
liability depends on showi ng that the defendants participated in
the conduct of the ‘enterprise’s affairs,” not just their

own affairs.”* 507 U S at 186, 113 S.Ct. at 1173,

122 L. Ed.2d at 540 (enphasis in original). The Court concl uded
that drafting of the conpany’s financial statenments did not
constitute managenent of the co-op’s affairs. 507 U S. at 186,

113 S.&. at 1174, 122 L.Ed.2d at 541.

The Court of Appeals for the Third Grcuit nade a

simlar determination in University of Maryland v. Peat, Marw ck,

Main & Conpany, 996 F.2d 1534 (3d Cir. 1993). There, policy-

hol ders of an insolvent insurer sued an accounting firm under
Section 1962(c) for performng a materially deficient audit on
the insurer. 996 F.2d at 1536. The Third G rcuit held that there
nmust be a “nexus” between the defendant and conducting the
affairs of the enterprise. The Court concluded that financial
services provided to the insurer, like audits, do not constitute

direction of an enterprises affairs. 996 F.2d at 1539.

In this case, plaintiffs have adequately all eged a

nexus between the defendants and managenent of the enterprise.

42 The Reves Court, however, recognized that an “outsider” could be

liable under § 1962(0) prOV|ded that they are “associated” with the
enterprise and “participate in the conduct of its affairs . . . " Reves,
507 U.S. at 185, 113 S.Ct. at 1173, 122 L.Ed.2d at 540 (enpha5|s in or|g|nal).
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Plaintiffs’ Conplaint explicitly avers that “[d] efendants

mai ntain an interest in and control of the Managed Care
Enterprise and al so conduct or participate in the conduct of the
Enterprise’s affairs through a pattern of racketeering activity.”

(Conplaint at  72).

Al t hough defendants conplain that plaintiffs failed to
pl ead specific facts to Iink individual defendants to managenent
of the enterprise, the cases that defendants cite and Federal
Rul e of Civil Procedure 8(a) do not require such specificity.
The primary purpose of Rule 8 is to give the defendant fair

noti ce of the claimasserted. Ri chnond v. Nati onwi de Cassel

L.P., 52 F.3d 640, 645 (7th Gr. 1995).

Moreover, in their notion to dismss, defendants do not
attenpt to differentiate between thensel ves or assert that sone
anong their nunber are non-nmanagerial “outsiders” to the alleged
enterprise. Rather, defendants generally claimthat plaintiffs
failed to allege a nexus. W conclude that plaintiffs have
al l eged a sufficient nexus between defendants and managenent of
the enterprise. Therefore, we deny defendants’ notion to dismss

with respect to plaintiff’s 81962(c) cl ai ns.

Conspiracy Under 8§ 1962(d)

Def endants contend that plaintiffs fail to allege any

facts to support their claimthat defendants forned a conspiracy
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under 18 U. S.C. 8 1962(d) by an unlawful agreement. *“Although
detail is unnecessary, the plaintiffs nust plead the facts
constituting the conspiracy, its object and acconplishnent.”

Commmonweal th of Pennsylvania ex rel. Zimerman v. Pepsi Co, Inc.,

836 F.2d 173, 182 (3d G r. 1988).

To pl ead conspiracy adequately, “[t]he allegations nust
be sufficient to ‘describe the general conposition of the
conspiracy, sone or all of its broad objectives, and the

defendant’s general role in the that conspiracy. Rose,

871 F.2d at 366, quoting Alfaro v. E.F. Hutton & Co., Inc.,

606 F. Supp. 1100, 1117-1118 (E.D. Pa. 1985). However, the
particularity requirenments of Rule 9 do not apply to civil

conspiracy clainms. See Rose, 871 F.2d at 336.

Mor eover, the Supreme Court has described “conspiracy”

in broad terns:

A conspirator nmust intend to further an
endeavor which, if conpleted, would satisfy
all of the elenents of a substantive crim nal
of fense, but it suffices that he adopt the
goal of furthering or facilitating the
crimnal endeavor. He may do so in any
nunber of ways short of agreeing to undertake
all of the acts necessary for the crinme's
conpletion. One can be a conspirator by
agreeing to facilitate only some of the acts
| eading to the substantive offense.

Salinas v. United States, 522 U S. 52, 65, 118 S.Ct. 469, 477,

139 L. Ed. 2d 352, 367 (1997).
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Here, we conclude that plaintiffs have sufficiently
al l eged a conspiracy. Contrary to the defendants’ assertion,
plaintiffs have all eged an agreenent to violate Section 1962.
Plaintiffs Conplaint explicitly avers that “[e]ach defendant,
wi th know edge and intent, agreed to the overall objective of the
conspiracy and each defendant agreed to commt at |east two
predi cate acts and each Defendant agreed to participate in the
conspiracy.” (Conplaint at q 60). Mreover, Plaintiffs’
Conpl ai nt continues by explaining in great detail the various
actions that the naned defendants undertook to inplenent a
conspiracy to delay and deny paynents due. (Conplaint at

19 58-65, 121-147).

Therefore, because we conclude that plaintiffs have
sufficiently pled a cause of action, we deny defendants’ notion

to dismss plaintiffs’ Section 1962(d) conspiracy claim

Al di ng and Abetting Under RI CO

Def endants assert that plaintiffs’ clains for aiding
and abetting RICO viol ati ons nust be dism ssed. Defendants are
correct because the Court of the Appeals for the Third Crcuit
has expressly rejected all clains for aiding and abetting under

Rl CO

In Rolo v. Gty Investing Co. Liquidating
Trust, 155 F.3d 644 (3d G r.1998), we
extended the Suprene Court's reasoning in
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Central Bank of Denver v. First Interstate

Bank of Denver , 511 U.S. 164, 114 S.Ct. 1439,

128 L.Ed.2d 119 (1994), to RICO, and held

that, because RICO'’s statutory text does not

provide for a private cause of action for

ai ding and abetting and 18 U.S.C. § 2 cannot
be used to inply this private right, no such
cause of action exists under RICO  Appellant
argues that our holding in Rolo | eaves open
the possibility that a civil aiding and
abetting RI CO claimcould be recogni zed as a
common law civil renedy. W disagree, and
hold that Rolo's holding extends as well to
comon | aw based RI CO civil aiding and
abetting cl ai ns.

Pennsyl vani a Associ ati on of Edwards Heirs v. Ri ghtenour,

235 F.3d 839, 840 (3d Cir. 2000). Accordingly, because it is
clear that the Third Grcuit has foreclosed plaintiffs’ clains
for aiding and abetting under RICO we grant defendants’ notion

to dism ss.

State d ai ns

Plaintiffs plead two state | aw cl ai ns agai nst
defendants. The first claimasserts that plaintiffs have
viol ated the pronpt paynent of clains provision of Pennsylvania’s
Heal th Care Act. The second claimavers that defendants breached
an inplied duty of good faith and fair dealing. However, the
Suprene Court of Pennsylvania has not specifically addressed
whet her a private renedy exists under Pennsylvania's Health Care
Act or whether an inplied duty of good faith and fair dealing

shoul d be read into HVO physi cian contracts.
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As a preliminary matter, we must determine whether the
Supreme Court of Pennsylvania would recognize an implied private
remedy in Pennsylvania’ s Health Care Act or an inplied duty of
good faith and fair dealing. As a United States District Court
exercising diversity jurisdiction, we are obliged to apply the

substantive | aw of Pennsylvania. See Erie Railroad Co. V.

Tonpkins, 304 U S. 64, 58 S.C. 817, 82 L.Ed. 1188 (1938).

If the Pennsyl vania Suprenme Court has not addressed a
preci se i ssue, a prediction nust be nmade taking into
consideration “rel evant state precedents, anal ogous deci sions,
consi dered dicta, scholarly works, and any other reliable data
tendi ng convincingly to show how the highest court in the state

woul d decide the issue at hand.” Nationw de Mitual | nsurance

Conpany v. Buffetta, 230 F.3d 634, 637 (3d. Cir. 2000)

(citation omtted). “The opinions of internediate state courts
are ‘not to be disregarded by a federal court unless it is
convi nced by ot her persuasive data that the highest court in the

state woul d decide otherwise.’” 230 F.3d at 637 citing Wst v.

Aneri can Tel ephone and Tel egraph Co., 311 U S. 223, 61 S.Ct. 179,

85 L.Ed. 139 (1940).

For the reasons expressed bel ow, we conclude that the
Suprene Court of Pennsyl vania would recognize an inplied private
remedy under Pennsylvania’ s Health Care Act but woul d not inpose

a separate duty of good faith and fair dealing on an HMO
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physician contract.

Pennsyl vania’s Pronpt Paynent of Clainms Statute

Def endants contend that plaintiffs cannot pursue their
cl ai munder Pennsylvania s Quality Health Care Accountability and
Protection Act because it does not provide for a private right of
action. See 40 P.S. 88 991.2101 to 991.2193. Plaintiffs counter
t hat al though the statute does not explicitly allow a private
right of action, the Supreme Court of Pennsylvania would
recogni ze a private cause of action in this instance and has
adopted a framework for determ ning whether a statute inplicitly

provides for a private renedy. See Estate of Wtthoeft v.

Ki skaddon, 557 Pa. 340, 346, 733 A 2d 623, 626 (1999). In
Wtthoeft the Suprene Court of Pennsyl vania adopted the three-

pronged test used by United States Suprene Court in Cort v. Ash,

422 U.S. 66, 95 S.Ct. 2080, 45 L.Ed.2d 26 (1975).

The Superior Court of Pennsylvania recently addressed
this issue and concluded that no private renedy exists.

Solomon v. U. S. Healthcare Systens of Pennsylvania, Inc.,

797 A 2d 346, 353 (Pa. Super. 2002), alloc. denied, 570 Pa. 688,

808 A . 2d 573 (Pa. 2002). In arriving at this conclusion, the
Sol onon Court enpl oyed the sane three-pronged Wtthoeft test that

plaintiffs advocate in the present case:

In Wtthoeft, our Suprene Court
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addressed the question of whether the Vehicle
Code and its regulations expressly or
implicitly provided for a private remedy for

a physician’s failure to report a driver’'s
disabling condition. The Court analyzed the
three factors set forth by the U.S. Supreme
Court in Cort v. Ash , 422 U.S. 66,
45 L.Ed.2d 26, 95 S.Ct. 2080 (1975), for
making a determination of whether a statute
implicitly creates a private right of action.
Those factors are:

first, is the plaintiff ‘one of the class for
whose especi al benefit the statute was
enacted,’ --that is, does the statute create
a. . . right in favor of the plaintiff?
Second, is there any indication of

| egislative intent, explicit or inplicit,
either to create such a renedy or to deny
one? Third, is it consistent with the
under | yi ng purpose of the |legislative schene
to inply such a renmedy for the plaintiff?
Wtthoeft, 733 A 2d at 626 (quoting Cort,
422 U.S. at 78, 95 S.Ct. 2080) (enphasis in
original). The Wtthoeft Court also
reiterated that the second factor is the
“central inquiry.” 733 A 2d at 626.

Wth respect to the first factor in the
Cort analysis, we do agree that Appellants
appear to be nenbers of the class for whose
benefit the statute was enacted, nanely
health care providers. However, “[t]he
violation of a statute and the fact that sone
person suffered harm does not automatically
give rise to a private cause of action in
favor of the injured person.” Wtthoeft,
733 A .2d at 627. Qur review of the Act
reveal s no indication of |egislative intent,
explicit or inplicit, to create a private
remedy. Thus the second factor, the “central
inquiry," does not favor Appellants.
Mor eover, the regul ati ons pronul gated under
the Health Care Act evidence a strong
i ndication that no private cause of action
exists. Instead, the regul ations provide an
adm ni strative procedure for a health care
provider to file a conplaint with the
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| nsurance Departnment. 31 Pa.Code 8§ 154.18.
Nor do we find support for the proposition
that a private right exists after
consideration of the third factor, whether

t he underlying purpose of the |legislative
schene is served by inplying such a renedy
for Appellants. On the contrary, the

provi sions of the Health Care Act (and its

i npl ementing regulations) clearly set forth a
system of managed health care accountability
to be enforced by the I nsurance Departnent,
not by a private action in the courts.

797 A.2d at 352-353.

In Sol onon the Superior Court of Pennsylvania
determ ned that plaintiff there satisfied neither the second or
third prong of the Wtthoeft test and concluded that there was no
private cause of action under the pronpt paynment of clains
section of the Health Care Act. The Superior Court based its
determi nation on the lack of legislative history in support of a
private cause of action and w thout stating why, held this

agai nst plaintiff.

Mor eover, the Superior Court found that because there
was a clear systemof health care accountability to be enforced
by the Insurance Departnent under the Health Care Act this al so
wei ghed agai nst finding that a private cause of action existed.
For the follow ng reasons we predict that the Suprene Court of
Pennsyl vani a woul d recogni ze an inplied private renedy, despite
t he reasoning of the Superior Court of Pennsylvania in its

application of the Wtthoeft test in Sol onon.
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Initially, we agree with the Superior Court that
plaintiffs as health care providers are clearly members of the
class for whose benefit the statute was enacted. Moreover, after
a review of the legislative history of the statute, we agree that
there is no indication of legislative intent on the part of the
Pennsylvania General Assembly. However, we disagree with the
three-judge panel of the Superior Court in Solomon on the effect
a lack of legislative intent has in this instance. Finally, we
conclude that it is consistent with the underlying purpose of the
legislative scheme to imply a private cause of action and that

the Supreme Court of Pennsylvania would also do so.

In support of our conclusion, we must first examine a
number of relevant provisions of the Pennsylvania Statutory
Construction Act of 1972. 43 Three sections of the Statutory
Construction Act, 88 1921, 1922 and 1929, are pertinent to our
determ nation that a private cause of action is inplied under

40 P.S. § 991. 2166.
Section 1921 of the Act provides:

8§ 1921. Legislative intent controls

(a) The object of all interpretation and
construction of statutes is to ascertain and
effectuate the intention of the General
Assembly. Every statute shall be construed,
if possible, to give effect to all its
provisions.

(b) When the words of the statute are

43 1 Pa.C.S. A §§ 1501-1991.
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clear and free from all ambiguity, the letter
of it is not to be disregarded under the
pretext of pursuing its spirit.

(c) When the words of the statute are
not explicit, the intention of the General
Assembly may be ascertained by considering,
among other matters:

(1) The occasion and necessity for
the statute.

(2) The circumstances under which
it was enacted.

(3) The mischief to be remedied.
(4) The object to be attained.

(5) The former law, if any,
including other statutes upon the same or
similar subjects.

(6) The consequences of a
particular interpretation.

(7) The contemporaneous legislative
history.

(8) Legislative and administrative
interpretations of such statute.

1 Pa.C.S. A § 1921.

In addition, Section 1922 is also inportant to our

inquiry. It provides:

8§ 1922. Presumptions in ascertaining
legislative intent

In ascertaining the intention of the
General Assembly in the enactment of a
statute the following presumptions, among
others, may be used:

(1) That the General Assembly does not
intend a result that is absurd, impossible of
execution or unreasonable.

(2) That the General Assembly intends
the entire statute to be effective and
certain.

(3) That the General Assembly does not
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intend to violate the Constitution of the
United States or of this Commonwealth.

(4) That when a court of last resort has
construed the language used in a statute, the
General Assembly in subsequent statutes on
the same subject matter intends the same
construction to be placed upon such language.

(5) That the General Assembly intends to
favor the public interest as against any
private interest.

1 Pa.C.S. A § 1922.

Finally, Section 1929 of the Statutory Construction Act
provides: “The provision in any statute for a penalty or
forfeiture for its violation shall not be construed to deprive an
injured person of the right to recover fromthe of fender damages
sustai ned by reason of the violation of such statute.”

1 Pa.C.S. A § 1929.

Application of Section 1921 of the Statutory
Construction Act is inportant here because our reading of the

| anguage of Section 2166 of the Health Care Act* reveal s that

44 Section 2166 provides:

(a) A licensed insurer or managed care plan
shall pay a clean claim submitted by a health care
provider within forty-five (45) days of receipt of the
clean claim.

(b) If a licensed insurer or a managed care plan
fails to remit the payment as provided under
subsection (a), interest at ten per centum (10%) per
annum shall be added to the amount owed on the clean
claim. Interest shall be calculated beginning the day
after the required payment date and ending on the date
the claim is paid. The licensed insurer or managed
care plan shall not be required to pay any interest to
be less than two ($2) dollars.
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the language is clear and free from ambiguity. However, the
statute mentions no way for health care providers to collect the

prompt payment of claims.

We note that Section 2182 4 of the Health Care Act
provides for penalties and sanctions to be enforced by the
Insurance Department, but none of the penalties or sanctions
empower the Insurance Department to direct actual payment of an
i mproperly withheld “clean clainf. Rather, the penalties and
sanctions provided for include civil penalties, injunctive relief
and tenporary nonitoring by the Insurance Departnent to insure
conpliance. However, none of the penalties enpower the Insurance
Departnment to actually direct a managed care plan to pay what is

outstanding to a particul ar provider.

In addition, as noted by the Superior Court in Sol onon,

pronpt paynment of clains is also covered in Section 154.18 of the

(Continuation of footnote 44):
Act of May 17, 1921, P.L. 682, No. 284, § 2166 added by Act of June 17, 1998,
P.L. 464, No. 68, § 1, as anmended, 40 P.S. § 991.2166.

In addition, a “clean clainf is defined as:

A claimfor payment for a health care service which
has no defect or inpropriety. A defect or inpropriety
shal | include | ack of substantiating documentation or
a particular circunstance requiring special treatnent
whi ch prevents timely paynment from being made on the
claim The termshall not include a claimfroma
health care provider who is under investigation for
fraud or abuse regarding that claim

40 P.S. § 991.2102.

45 40 P.S. § 991.2182.

76



Pennsylvania Administrative Code. 4% However, as in Section 2166
of the Health Care Act, there is no mechanism for the payment of

the actual clean claims and interest to health care providers.

Rather, Section 154.18 only sets forth how a health care provider

is required to notify the Insurance Department of a complaint.

It does not specifically authorize the Insurance Department to

direct payment of any claims that are determined to be wrongfully

withheld.

In Pennsylvania Blue Shield v. Commonwealth of

Pennsylvania, Department of Health , 93 Pa. Commw. 1,

500 A.2d 1244 (1985), the Commonwealth Court of Pennsylvania held

that while the Department of Health was empowered to grant

certain types of relief including injunctive relief against

Pennsylvania Blue Shield in a dispute with certain medical

providers, the Departnent’s power did not extend to the ability

to grant a noney judgnent in favor of the health care providers.

Mor eover, neither the conpl ai nt nechani snf’ nor the
gri evance nechani snf® of the Health Care Act provides health care
provi ders an avenue to collect the penalty proscribed in Section
2166 of the Act. Accordingly, it appears that nothing in the

conpl ex schene for accountability to be enforced by the Insurance

46 31 Pa. Code. § 154.18.
ar See 40 P.S. §§ 991.2141 and 991.2142.

48 See 40 P.S. 8§ 991. 2161 and 991. 2162.
1



Department or through the internal or external complaint and
grievance procedures provide for the collection of unpaid “clean

clains” by health care providers.

The | anguage of Section 2166 contains a specific
entitlement to tinely paynent of clainms and a penalty of 10%
interest per annumfor failure to pay pronptly. However, there
is no provision in the statute specifying how this should be

acconpl i shed.

In applying Section 1921(c) of the Statutory
Construction Act when the words of a statute are not explicit, we
may ascertain the intent of the General Assenbly by | ooking at
such things, anong others, as the m schief to be renedied, the
obj ect to be obtained and the consequences of a particul ar
interpretation.* Mreover, Section 1922(1) of the Act provides
that “the General Assenbly does not intend a result that is
absurd, inpossible of execution or unreasonable.” Also, Section
1929 of the Act states that a provision in any statute for a
penalty “shall not be construed to deprive an injured person”

froma right to recover

In applying all of the foregoing statutory construction
provi sions, and in the absence of specific evidence of the
Ceneral Assenbly’'s intent, we determne that it would be absurd

to conclude that the Pennsylvania | egislature wote such a

49 See 1 Pa.C.S. A § 1921(c)(3)(4) and (6).
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specific requirement for managed care plans to promptly pay the

undi sputed, “clean clainms” of health care providers, but did not
want health care providers to have the neans to be nade whol e on
the underlying clainms. Nothing in the statutory schene
specifically permts health care providers to be paid through or

by the Insurance Departnent.

Accordingly, in applying all of the above to the

Wtthoeft test, we conclude that plaintiffs appear to be nenbers
of the class for whose benefit the statute was enacted. Even

t hough a review of the |l egislative history provides no indication
of legislative intent regarding Section 2166, application of the
Pennsyl vani a Statutory Construction Act |eads us to conclude that
a private cause of action should be inplied because failure to do
so woul d be absurd and woul d neither further the object of the

statute nor renmedy the m schief.

Mor eover, we conclude that there is no negative
consequence of our interpretation because it sinply gives health
care providers a renedy to be made whol e separate and apart from
the regul ation by the Insurance Departnment, which is not
enpowered by the legislature to provide the health care providers
with the noney danages that would flow fromthis private cause of

action.

Finally, in applying the third Wtthoeft factor, we

conclude that finding an inplied private cause of action serves
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the already existing regulatory scheme because it grants health

care providers the ability to collect untinely “clean clains” and
the statutory penalty of 10% interest per annum Contrary to the
determ nation of the Superior Court in Solonbn, we conclude the
regul atory scheme of the Health Care Act does not provide health

care providers the ability to be made whol e in any ot her way.

We do not believe that the Pennsyl vania Gener al
Assenbly went through the effort to enact a statute requiring
health care providers to be paid on undisputed clains in a tinely
manner, setting forth a specific sanction for failing to do so,
w thout inplying that a private cause of action exists for the
collection by health care providers of the anobunt of the
undi sputed clains and the interest due and owi ng on those clains
if not paid wwthin 45 days. To hold otherw se would render the

| anguage of the statute unreasonable and uncertain.

Accordingly, for the reasons expressed above, we
conclude that plaintiff has set for a cause of action under

Section 2166, and defendants’ notion to dism ss is deni ed.

Duty of Good Faith and Fair Dealing

Def endants contend that plaintiffs cannot assert a
contract claimfor breach of an inplied duty of good faith and

fair dealing. Al though Pennsylvania courts have recogni zed t hat
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every contract implies that the parties will perform their duties
in good faith, in practice the courts have recognized an
independent cause of action for breaching this duty in very

limited circumstances. Northview Motors, Inc. v. Chrysler Motors

Corporation , 227 F.3d 78, 91 (3d Cir. 2000).

Instead, Pennsylvania courts have used the good faith
duty as an interpretive tool to determne the parties’
justifiable expectations in the context of contract breach.
Mor eover, the duty cannot be used to override an express contract
term In addition, the Court of Appeals for the Third Crcuit
has been unwilling to inply a separate cause of action where the
all egations of bad faith are identical to a claimfor relief

under an established cause of acti on. 227 F.3d at 91-92.%

In Northview Motors, the Court of Appeals refused to

recogni ze a separate cause of action for breaching the inplied
duty of good faith where plaintiff could have brought a suit for
fraud. The Court concluded: “[We believe that if a plaintiff
alleging a violation of the inplied covenant of good faith al so
were to file a claimfor fraud based on the same set of facts,
Pennsyl vania courts |likely would decline to proceed with the

claimalleging bad faith.” 227 F.3d at 91-92. The Court of

50 The Third Circuit has admonished that a federal court presiding

over a state law claim should be reluctant to expand state common law.
Northview Motors , 227 F.3dat92n.7.
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Appeals reasoned:

Such an approach limits the use of the bad
faith cause of action to those instances
where it is essential. The covenant of good
faith necessarily is vague and amorphous.
Without such judicial limitations in its
application, every plaintiff would have an
incentive to include bad faith allegations in
every contract action. If construed too
broadly, the doctrine could become an
all-embracing statement of the parties’
obligations under contract law, imposing
unintended obligations upon parties and
destroying the mutual benefits created by
legally binding agreements.

The instant case presents a similar situation. As
demonstrated by the predicate acts alleged in their RICO claims,
plaintiffs could have brought their bad faith claim as a claim
for fraud under state law. Plaintiffs’ Conplaint alleges that
downcodi ng, bundling, capitation retention, and mani pul ati on of
the bonus frame work constitutes a breach of the duty of good
faith and fair dealing. (Conplaint at Y 164-166). These
al l egations, however, mrror plaintiffs’ RICO clains based on

fraud.

Moreover, in Sol onon the Superior Court of Pennsylvania
recently refused to allow a bad faith claimidentical to the one
before this court to proceed. There, an associ ation of doctors
asserted that an HMO s delay of paynent did not constitute a

breach of the inplied duty of good faith. There the court
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“[refused] to inply [a duty of good faith] sinply because
Appel | ants specul ate that Appellees have failed to provide

rei nbursenent as soon as possible.” 797 A 2d at 351.

Hence, based on the foregoing, we predict the Suprene
Court of Pennsylvania, would not inply a duty of good faith and
fair dealing claim when such a claimcould have been brought as
an action for fraud under state |law. Accordingly, we grant
defendants’ notion to dismss plaintiffs’ duty of good faith and

fair dealing claim

CONCLUSI ON

In sum the following of plaintiffs’ clains are
di smssed: (1) all RICO clainms based on Section 1962(a); (2)
Section 1962(c) and (d) mail and wire fraud cl ainms stemring from
an alleged statistically insignificant sanpling of HMO nenber
satisfaction; (3) Section 1962(c) and (d) mail and wire fraud
cl ai rs based on all eged onissions of a general cost contai nment
policy, variation of capitation rates by age and sex, inclusion
of injections as part of capitated services, general avernents of
systemati c delay and denial of reinbursenment clains; (4) the
Hobbs Act claimalleging inability to negotiate an arnis |ength
contract; (5) the aiding and abetting clains; and (6) plaintiffs’

state law claimregarding an inplied duty of good faith and fair
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dealing.

The following plaintiffs’ clains survive: (1) Section
1962(c) and (d) mail and wire fraud clainms stemm ng from
“shaving” capitation paynents; (2) Section 1962(c) and (d) mail
and wire fraud clains stenm ng from mani pul ati on of bonus
criteria (except for those relating to the insignificant
statistical sanpling); (3) Section 1962(c) and (d) mail and wire
fraud clains stemm ng from m srepresentati ons and nateri al
om ssions pertaining to the paynent of nedically necessary
services, incentives for claimreviewers to wongfully delay and
deny paynent owed, downcodi ng and bundling of clains, and
participation in risk pools; (4) the Hobbs Act claimalleging
fear of economc retaliation for disputing the delay and deni al
of clains; (5) clains relating to bribery and Travel Act
violations and (6) plaintiffs’ state law claimfor pronpt paynent

of clains pursuant to section 2166.
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

NATALIE M. GRIDER, M.D. and ) Civil Action

KUTZTOWN FAMILY MEDICINE, P.C., ) No. 2001-CV-05641

Plaintiffs )

KEYSTONE HEALTH PLAN )
CENTRAL, INC., )
HIGHMARK INC., )
JOHN S. BROUSE, )
CAPITAL BLUE CROSS, )
JAMES M. MEAD and )

JOSEPH PFISTER )

Defendants )
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ORDER

NOW, this 18 ™ day of September, 2003, upon consideration
of Defendants’ Mdtion to Dismss filed January 23, 2002; upon
consideration of Plaintiffs’ Menorandum of Law in Qpposition to
Def endants’ Mdtion to Dismss Conplaint filed March 6, 2002; upon
consi deration of Defendants’ Reply to Plaintiffs’ Qpposition filed
March 22, 2002; and for the reasons expressed in the acconpanying
Opi ni on,

IT 1S ORDERED t hat Defendants’ Mdtion to Dismss is

granted in part and denied in part.

IT 1S FURTHER ORDERED t hat defendants’ notion to dism ss

based upon Pegramv. Herdrich,® the MCarran-Ferguson Act® and the

state-action-imunity doctrine® is denied.

IT 1S FURTHER ORDERED t hat consistent with the reasons

set forth in the acconpanying Opi ni on defendants’ notion to dismss

Count | of plaintiffs’ Conplaint alleging conspiracy is denied.

IT 1S FURTHER ORDERED def endants’ notion to dism ss

Count Il of plaintiffs’ Conplaint alleging aiding and abetting

51 530 U.S. 211, 120 S.Ct. 2143, 147 L.Ed.2d 164 (2000).

52 15 U.S.C. § 1012.

53 Parker v. Brown, 317 U S. 341, 63 S.C. 307, 87 L.Ed. 315 (1943).
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RICO* violations is granted.

IT IS FURTHER ORDERED that Count Il of plaintiffs’

Conplaint is dismssed with prejudice.

IT 1S FURTHER ORDERED t hat defendants’ notion to dism ss

Count 11l of plaintiffs’ Conplaint alleging a violation of
18 U S.C. 8 1962(a) is granted in part and denied in part.

IT 1S FURTHER ORDERED t hat defendants’ notion to dism ss

plaintiffs’ claimof investnent of racketeering proceeds under
18 U.S.C. 8 1962(a) is granted without prejudice to file an anmended

conpl ai nt.

IT 1S FURTHER ORDERED that plaintiffs shall have unti

on or before Cctober 6, 2003 to file an anended conpl aint regarding
plaintiffs’ claimof investnment of racketeering proceeds pursuant

to 18 U.S.C. § 1962(a).

IT 1S FURTHER ORDERED t hat defendants’ notion to dism ss

Count IV of plaintiffs’” Conplaint is granted in part and denied in
part in accordance with the acconpanying Opinion relating to
plaintiffs’ specific allegations of fraud, extortion, bribery and

viol ati ons of the Travel Act® and Hobbs Act .

IT 1S FURTHER ORDERED t hat defendants’ notion to dism ss

Count V of plaintiffs’ Conplaint alleging a violation of the

54 Racketeer Influenced and Corrupt Organizations Act,
18 U.S.C. 8§ 1961-1968.

55 18 U.S.C. § 1952.

56 18 U.S.C. § 1951
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Pennsylvania Quality Health Care Accountability and Protection Act 57

prompt-payment provision is denied.

ITIS FURTHER ORDERED that defendants’ notion to dism ss

Count VI of plaintiffs’ Conplaint alleging violation of a duty of

good faith and fair dealing is granted.

IT 1S FURTHER ORDERED that in all other respects not

i nconsi stent with the acconpanyi ng Opi ni on, defendants’ notion to

dism ss is denied.

IT 1S FURTHER ORDERED t hat defendants shall have 20 days

fromservice of plaintiffs’ anmended conplaint in which to file an
answer. In the event plaintiffs do not file an anmended conpl ai nt
by COctober 6, 2003, defendants shall have until October 27, 2003 to

file an answer to plaintiffs’ Conplaint.

BY THE COURT:

Janes Knol | Gardner
United States District Judge

57 Act of May 17, 1921, P.L. 682, No. 284, §§ 2101-2193, as anended,
40 P.S. §§ 991.2101 to 991.2193.
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